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Delta Air Lines, Inc. and those of its subsidiaries that are debtors and debtors in
possession in these proceedings (collectively, “Delta” or the “Debtors”), as and for their
objection (the “Objection”) to the motion (the “Motion”) of the Delta Air Lines Section 1114
Committee representing non-pilot retirees (the “Retiree Committee” or “Committee”) to enforce
Section 1114 of the United States Bankruptcy Code (the “Bankruptcy Code”), respectfully state
asfollows:

.  INTRODUCTION

The Retiree Committee’s Motion should be denied in its entirety. The Motion is based
on erroneous factual allegations and legal theories of the Committee’s own invention. Thereis
simply no basis for the Motion in law or fact.!

First, the Committee’s Motion has no basis under Section 1114. As will be explained
below, the benefit with which the Committee is primarily concerned is a monthly survivor
benefit payable upon the death of an active or retired employee. This monthly survivor benefit is
payable from the Delta Family-Care Disability and Survivorship Plan (the “D&S Plan”), an
employee welfare benefit plan.? The fatal flaw in the Committee’s argument is that Delta

has not made, nor does it have any current intention to make, any changes to the monthly

! In addition toits legally and factually unsupported Motion to this Court, the Retiree Committee has

launched a public relations campaign through its website and a self-promoting press release issued by its counsel,
Farella Braun & Martel LLP (see www.deltall14.org (committee website) &
news.findlaw.com/prnewswire/20051206/06dec20051443.html (law firm press release)). Among the distortions and
outright falsehoods in these public statements, the Committee’s lead lawyer claims that the trust prohibited
withdrawals to fund post-March 2002 severance payments, which the trust does not, and that Delta used the trust to
fund general “operating expenses,” which the Debtor did not do. Rather, Delta properly used the employee-benefit
trust to fund employee-benefit severance and short-term disability payments. An “officia statement” by the
Committee chairwoman proclaims that the Committee has brought a supposed “mistake” to the attention of Delta
“and to the attention of the Court.” By presenting half-baked charges as fact, the Committee has irresponsibly
fomented unnecessary anxiety among both active employees and the retirees that it is supposed to represent.

2

Welfare plans are a type a type of employee benefit plan that are subject to different and less restrictive
rules than pension plans with which this court is familiar from prior pleadings.



survivor benefit provided under the D& S Plan. Because there is no change made or proposed
to the D& S Plan’s obligation to pay the monthly survivor benefit, Section 1114 isinapplicable.

The Committee next argues (without justification) that because there is a separate trust
(the “Trust”) that the D& S Plan uses to fund its benefit obligations, and because this Trust is
allegedly being improperly depleted, then Section 1114 applies to the Trust. In other words, the
Committee claims without any supporting authority that Section 1114 applies not only to Delta
as sponsor of the benefit plan, but also to the funding source which is used to fund and pay the
benefit. The allegation ignores the inconvenient fact that in Delta’s case, even if the Trust had
no assets, the D& S Plan would remain obligated to pay the monthly survivor benefit as well as
all the other benefitsit provides.

To achieve its purposes, the Motion blurs the difference between the D& S Plan and the
Trust.* The D&S Plan is an employee welfare benefit plan that is alegal entity in its own right
and creates an obligation for the Debtor to pay the benefits provided in the plan document. The
Trust promises no benefits of any kind. Rather, the benefits are normally established under the
various plans which use the trust simply as a payment source from which to provide benefits.

There are no statutory or contractual funding obligations to which the Trust is subject.

3 The additional flaw with the Committee’s Section 1114 argument is that, as explained below, even if

changes to the D& S Plan had been made, Section 1114 does not apply to such changes because the Company has
reserved the right to amend, modify, or even terminate, the D& S Plan.

4 The worst instance of thisis found in Paragraph 6 of the Background section of the Committee’s Mation in

which the Committee refers to the “1994 Delta Family-Care Disability and Survivorship Plan Trust (as Restated and
Amended Effective January 1, 1994)” and the later amendment as “Amendment 1 to the 1994 Trust.” Thereis no
such thing as the “1994 Delta Family-Care Disability and Survivorship Plan Trust.” There is however, the Delta
Family-Care Disability and Survivorship Plan, which was restated effective January 1, 1994, and subsequently
restated January 1, 2004. Separate and apart from the plan is the Delta Family-Care Disability and Survivorship
Trust between Delta and The Chase Manhattan Bank dated July 1, 2001. As discussed, each of these entities serves
a separate and distinct purpose. The obligation to provide a particular benefit arises under the Plan, and the Trust
simply provides a source, not the only source, but just one source, of payment of the benefit provided by the Plan.



This Objection will also show the falsity of the allegations that the payment of 100%
certified time benefits (“Certified Time Benefits”)® from the Trust began because of an
amendment to the D& S Plan signed only days before Delta’s bankruptcy filing. While Delta
ministerially signed a document immediately prior to the Petition Date that “amended and
restated” the D& S Plan, that document did not cause a change of any kind in the benefits paid
from the D& S Plan to active employees or to retired employees. The changes in benefits at issue
were implemented on January 1, 2004, and the D& S Plan has been administered consistent with
those changes since that time. D& S Plan benefits have been paid on an unchanged basis since
January 1, 2004 in conformity with documents distributed to employees prior to that date, al in
conformity with the requirements of the Employee Retirement Income Security Act of 1974
(“ERISA”).

Finally, the Retiree Committee’s request for authorization to initiate litigation against
Delta is unsupported by the factual allegations of the Retiree Committee and applicable law.
Delta will continue to provide the Retiree Committee the relevant information that the Retiree
Committee requests in a timely and appropriate fashion. For these reasons, the Retiree
Committee’s Motion should be denied in its entirety.

[I.  RELEVANT FACTS

This matter involves “welfare” benefit plans. A welfare benefit plan is different from a
pension benefit plan, such as those that have been the subject of previous filings with this Court.

ERISA recognizes these as two separate and distinct types of plans and it mandates different sets

° The program for “100% certified time” was implemented in the Delta Family-Care Disability and

Survivorship Plan effective January 1, 2004. This plan benefit is a “bank™ of hours that an eligible employee can
draw upon when he or she is unable to perform his or her customary job due to illness or injury. The benefit is
based on 100% of the employee’s pre-disability earnings. In order to be eligible for this benefit, the employee’s
claim must be certified by the plan’s claims administrator.



of rules with respect to each type of plan. 29 U.S.C. 88 1002(1) and (2). A welfare benefit plan
does not provide retirement income, but provides benefits that address the “welfare” of
employees and their dependents, such as medical benefits, dental benefits; pay for disability or
illness; life insurance and other death benefits; and pay made to employees when they are
terminated or furloughed from their jobs. See 29 C.F.R. § 2510.3-1. A welfare benefit plan is
different from a pension benefit plan primarily because the law alows welfare plans to be
designed and operate in a different manner than pension plans. For instance, pension plans are
required to comply with arcane and detailed funding requirements. See 29 U.S.C. § 1103.
However, welfare plans may be established in avariety of ways— an employer can buy insurance
for these benefits from an insurance company or insure the benefits itself — called self-insurance.
If the employer self-insures the benefits, it can pay the benefits from its general assets if it so
chooses. On the other hand, the employer can voluntarily establish a funding vehicle through a
trust for the benefits, but it is not required to do so. There is no right or wrong way to provide
the benefits from a welfare plan. It is entirely the employer’s decision, and any of these
mechanisms is permitted under law.

Delta has established over many years various welfare benefit plans that provide medical,
life, disability (including payment on account of illness), severance, and supplemental
unemployment benefits for its active employees, disabled employees, retired employees, and
certain survivors of active and retired employees. Each of these plans is, in whole or part, a
“plan, fund, or program” subject to ERISA. Each has been established pursuant to a written plan
document which governs the eligibility, amount and duration of benefits provided under the
plans. These Plans are separate legal entities that are obligated to pay the benefits they provide

by their terms. See 29 U.S.C. §§ 1102(a)(1), 1104(a)(1)(1) and 1132(d).



As noted above, unlike the “defined benefit” pension plans that Delta maintains, neither
ERISA nor any other law requires Delta to fund a trust for these welfare plans at all or to any
particular level. See CurtissWright Corp. v. Schoongjongen, 514 U.S. 73, 78 (1995).
Nonetheless, Delta has voluntarily established trusts that act as vehicles through which the assets
are accumulated and the plan benefits are paid. The trusts are established as Voluntary
Employee Beneficiary Associations (“VEBA”) under Section 501(c)(9) of the Interna Revenue
Code (“IRC”). Under law, a VEBA may only pay for certain qualifying benefits set out in the
IRC and regulations. Both severance and sickness type benefits, like Certified Time Benefits, are
permissible benefits that may be paid through these VEBAS.

While Delta sponsors several VEBAS, Delta maintains only one VEBA as a funding and
payment vehicle for disability, survivorship, accident, illness, severance or supplemental
unemployment type benefits for non-pilot employees and retirees and that is the “Delta Family-
Care Disability and Survivorship Trust” (the “Trust”). At Delta, whenever a severance plan
document for non-pilot employees refers to “the trust” or “atrust,” there is no confusion that the
reference is to the Trust. See Declaration of Kelley Torpey (“Torpey Decl.”) § 4. Moreover,
when these terms are used in severance plan documents, there is no other VEBA for which the
Trust could reasonably be mistaken. Id.

In 1971, Delta established and continues to maintain the D&S Plan. The D&S Plan,
which is an ERISA welfare plan, is maintained pursuant to a plan document as required by
ERISA. SeeTorpey Decl. 3, Ex. 1. Sinceitsinception, the D& S Plan has provided short-term
disability benefits, long-term disability benefits, life insurance and monthly survivor benefits. Id.
at Ex. 1. Effective January 1, 2004, coincidental with Delta revamping its sick leave policy, the

D& S Plan began to provide Certified Time Benefits which, like short term disability, provided



benefits for absence from work. While employees who are actively working for Delta are
eligible for al of these benefits, the D&S Plan provides that retirees are only eligible for a
modest life insurance benefit provided through an insurance policy ($10,000) and monthly
survivor benefits to be paid to their eligible family members when the retiree dies following
retirement. Id. at Ex. 1. The monthly survivor benefits are paid to the employee’s or retiree’s
spouse and children under the age of 19 (or age 23 if the child is a full time student) if all
eligibility criteria are met. |d. Retirees have never paid any contributions for these survivor
benefits from the D& S Plan. Id. at Ex. 1.

The amount of the survivor benefit depends on a number of factors, but the amount
generaly depends on the number of family members surviving the employee or retiree. If, asis
most commonly the case, the retiree only has a surviving spouse and no children under the age of
19 (or age 23 if afull time student) when he dies, the D& S survivor benefit equals 50% of the
retiree’s final average pay,® reduced by 3.33% for each year of service less than 30 at retirement
and further reduced dollar for dollar by the amount of the pension benefit paid to the surviving
spouse,” social security benefits paid to family members and worker’s compensation benefits, if
any. Id. at Ex. 1.

Section 11.03 of the D& S Plan document indicates that any contributions to the D& S
Plan will be made to a “benefit fund,” which is defined as any combination of trust funds and/or

insurance contracts. Id. at Ex. 1. Section 11.02 of the D& S Plan indicates that contributions

6 If the retiree does have children under age 19 (or 23 if a full time student) when he dies, there is an

additional 10% paid for each such €eligible child, not to exceed atotal of 70% of final average pay. These additional
amounts are also proportionately reduced if he does not have 30 years of service at retirement and are subject to the
same offset described above.

! The monthly survivor benefit paid by the D&S Plan is not the only survivor benefit provided to retirees.

The pension plan also provides a joint and survivor annuity to a retiree’s spouse following his or her death. This
pension survivor benefit equals 50% of the retiree’s pension benefit, and this pension survivor benefit reduces dollar
for dollar the survivor benefit from the D& S Plan.



may be made to the benefit fund at periodic intervals, “taking into consideration the
recommendations contained in the latest actuarial valuation.” Thus, the D&S Plan does not
specificaly require Delta to make contributions to the Plan. If after reviewing applicable
actuarial findings and recommendations, Delta decides, in its discretion, to make a contribution,
those contributions must be made to a trust fund or insurance contracts. Id.

The Trust was first established in the 1980s. Effective July 1, 2001, Delta changed
trustees and entered into a trust agreement with Chase Manhattan Bank (the “Trust Agreement”).
Torpey Decl. § 5, Ex. 2. The Trust Agreement provides that Delta may use the Trust as a
funding vehicle to “provide life insurance, medical, and other benefits as may be provided
through an organization described in Section 501(c)(9) of the Code. . ..” (Emphasis supplied.)
Id. a p. 1. The categories of benefits that may be provided by a Section 501(c)(9) trust are
specifically set out in Treasury Regulations under that section and include the types of benefits
that have been paid by the Trust — life insurance, disability (including payment on account of
illness), severance, and supplemental unemployment benefits. See Treas. Reg. § 1.501(c)(9)-
3(d), (e). A careful reading of the Motion shows that it makes no allegation that the categories of
benefits that Delta has paid from the Trust fail to qualify as benefits that can properly be paid by
a501(c)(9) trust under the applicable regulations.

The Trust Agreement does not purport to be a part of the D&S Plan. The Trust
Agreement merely acknowledges that Delta has established the D& S Plan and that Delta “may
adopt the trust (the “Trust”) and this Agreement to serve as the funding vehicle for the Plan”
(emphasis supplied). Id. at Ex. 2, p. 1.

In the fall of 2001, Delta established the following plans: (i) The Delta Recovery Plan

Supervisory/Administrative Employees and Corporate Administrative Support Employees



Involuntary Severance Program, (ii) the Delta Recovery Plan Published Pay Scale Employees
Involuntary Reduction in Force Program, and (iii) the Delta Recovery Plan Voluntary Severance
Program (collective referred to as the “2001 Severance Plans”). Torpey Decl. 6. The plan
documents for the 2001 Severance Plans provided severance benefits to certain non-executive
employees of Delta who terminated employment due to a reduction in force program that was
brought about by the events of September 11, 2001 and the resulting drop in air traffic that
immediately followed that event. Id. a 6. Unlike the D& S Plan, the plan documents for the
2001 Severance Plans do not indicate that benefits will be paid from atrust. Torpey Decl. Ex. 3.

Effective September 11, 2001, Delta adopted a First Amendment, which amended the
Trust Agreement to provide that benefits from the 2001 Severance Plans could be funded and
paid through the Trust. Section 1 of the First Amendment provided that the term “Plan” as used
in the Trust Agreement referred to the four plans that were then utilizing the Trust as a funding
and payment vehicle. Torpey Decl. Ex. 4. Section 2 of the First Amendment added a new
Section 3.01(c), which provides as follows:

(©) There shall be no disbursements from the Trust on account of benefits

from the Delta Air Lines, Inc. Recovery Plan Voluntary Severance Program, the

Delta Air Lines, Inc. Recovery Plan Published Pay Scale Employees Involuntary

Reduction in Force Program, and the Delta Air Lines, Inc. Recovery Plan

Supervisory/Administrative Employees and Corporate Administrative Support

Employees Involuntary Severance Program unless the obligation to pay benefits

arose between the dates of September 11, 2001 and March 1, 2002. (Emphasis

supplied.)
Id. Notwithstanding the false assertions in the Motion, no payments have ever been made from
the Trust to pay benefits under the 2001 Severance Plans in violation of Section 3.1(c). Torpey
Decl. 1 8.

Moreover, the Committee’s heated rhetoric that these payments have been undisclosed

and kept secret by Delta are outrageous and apparently intended only to mislead Delta



employees, retirees and third parties. The Annual Return/Reports (Form 5500) (the “Public
Reports”) of the 2001 Severance Plans are filed with the Department of Labor and posted on
public websites (such as freeERISA.com). See Torpey Decl. Ex. 5. The Public Reports of the
2001 Severance Plans disclose that the severance benefits for those plans were paid from a trust.
Id. Employees and retirees are informed that the Public Reports for all Delta employee benefit
plans are available to them at anytime upon request. Moreover, in three separate letters to the
United States Department of Labor, dated May 19, 2004, June 1, 2004, and June 9, 2004, Delta’s
Benefits Accounting Department, stated that the benefits paid from the 2001 Severance Plans
were paid through the Delta Family-Care Disability and Survivorship Trust. Id. at Ex. 6.

In addition, the Trust’s annual tax filing (Form 990) for the year ending June 30, 2002,
provided in a line item the amount of severance that had been paid from the Trust for the year.
Torpey Decl. Ex. 7. There is absolutely no factual basis for the Motion’s canard that payments
of severance from the Trust beginning with the 2001 Severance Plans were hidden from anyone.

Between October 1, 2002 and 2005, Delta established a substantial number of additional
severance and supplemental unemployment benefit plans that are separate and distinct from the
2001 Severance Plans. See Torpey Decl. Ex. 9. These severance and supplemental
unemployment benefit plans all exist under different plan documents, have separate plan
numbers and filed separate annual reports than the 2001 Severance Plans. Torpey Decl. T 12.
All of these plans with the exception of the PAFCA Voluntary Severance Plan (the “Subsequent
Severance Plans”) utilize the Trust as a vehicle for funding and payment. Again Public Reports
for all subsequent plan years for the Subsequent Severance Plans publicly disclose the use of the

Trust as a funding and payment mechanism for these plans. Id. at Ex. 10.



The Torpey Declaration summarizes the Subsequent Severance Plans established by
Delta on and after October 1, 2002. Id. at {1 12. The D& S Plan and the Subsequent Severance
Plans, which are attached to the Torpey Declaration, are referred to as the “Plans” throughout
this Objection.

Delta has made severance and supplemental unemployment benefit payments under the
Plans from the Trust periodically between October 2002 and the present time. Torpey Decl.
14. These payments from the Trust were not made with respect to benefits provided by the 2001
Severance Plans, but were made pursuant to the benefit provisions of the Subsequent Severance
Plans which had adopted the Trust as the funding and payment vehicle. On the other hand, the
PAFCA Voluntary Severance Plan, which by its terms did not adopt a trust to fund and pay its
benefits, did not make payments from the Trust. Id. The attachments to the Trust’s annual tax
filing (Form 990) for the year ending June 30, 2003, clearly reveal the amount of severance paid
from the Subsequent Severance Plans for that year. See Torpey Decl. Ex. 7. Also, the auditor’s
report to the 2002 and 2003 Form 5500s for the D& S Plan indicate the severance benefits may
be paid from the Trust. Id. at Ex. 8.

On September 12, 2005, Delta signed an amended and restated D& S Plan document that
was effective January 1, 2004 (the “2004 Restatement Document™). Id. at Ex. 11. Prior to
January 1, 2004, the D&S Plan provided both short term disability (“STD”) and long term
disability (“LTD”) benefits to eligible employees. 1d. at  16. The short term disability benefit
period was a total of 26 weeks and included any time during the absence that the employee
received sick pay from Delta. Id. The sick pay benefit was a salary continuation (100% of pay)
paid from Delta’s general assets. The amount of sick pay that an employee had available each

year depended on his length of service with the minimum time being one week and the

-10-



maximum time being eleven weeks. 1d. This amount did not accumulate from year to year, but
did renew every year, and the employee’s annual number of weeks of sick pay increased as his
service increased. When an employee had an illness or injury and could not perform his job, he
would receive his sick pay first, and then, if the employee remained €eligible, he or she might
qualify for STD benefits equal to 50%, 60% or 70% of pre-disability pay (depending upon the
employee’s number of eligible family members) for the duration of the twenty-six week period.
As an example, an employee with two weeks of sick pay would receive his full pay for those two
weeks and then, if he remained eligible, he would receive up to 24 weeks of STD from the D& S
Pan. Id.

As part of its efforts to better manage its “absence from work” costs, Delta determined
that it would revise its sick leave policy effective January 1, 2004 to provide a maximum of two
weeks of Deltapaid sick leave. Had Delta done nothing more, short term disability benefits from
the D& S Plan would have been payable at either 50, 50, or 70% for the remainder of the 26 week
short term disability period. The “extra” short term disability benefit could (and most likely
would) have been paid from the Trust. Simultaneously, the D& S Plan benefits for short term
absence were expanded effective January 1, 2004, to add Certified Time Benefits. 1d. at Ex. 11,
p. 20. This benefit provides eligible employees with a certain number of 100% certified time
days based on their length of service as of January 1, 2004. Id. at Ex. 11, pp. 20, 21. This
created a bank that would not renew fully each year, but to which additional days of time could
build up slowly. In addition to these Certified Time Benefits, effective January 1, 2004, the Plan
provides STD benefits at the rate of 60% for all employees, regardless of their number of family
members. The 60% STD benefit kicks in after the Certified Time Benefit is exhausted and both

together may be paid for period not to exceed 26 weeks. Id. at p. 22. Since the D& S Plan
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provides that all benefits from the Plan will be paid exclusively from the Trust, the Certified
Time Benefits were funded through the Trust.

The planning of these 2004 disability changes occurred much earlier than the January 1,
2004 effective date of the 2004 Restatement Document. In mid 2002, Delta embarked upon a
well-publicized “strategic benefit review” (SBR) that included a detailed study of the benefits
provided under the Delta retirement plans and welfare plans, including the D& S Plan. Torpey
Decl. § 17. Employees were periodically informed of the progress of the review through a
“Strategic Benefits Review” web page on the Company intranet and through information releases
through the Corporate Communications department. Id. at Ex. 12. All changes that were
implemented were announced well in advance of their effective date.

The effective date of the changes under the Strategic Benefits Review occurred in two
waves — one July 1, 2003 and the other January 1, 2004. Torpey Decl. at 1 17. The changes to
Delta’s absence plans, which include sick pay, accident pay, STD and LTD benefits and
worker’s compensation were effective on January 1, 2004 but were announced in the summer
and fall of 2003. Id. at { 18. In early September 2003, al active employees were mailed an
eight page summary of material modifications (“SMM™) that described the changes that would
occur to the D& S Plan to account for the certified Time Benefit effective January 1, 2004. Id. at
1 19; Ex. 13. That document states on page one and page five that “The 100 percent pay
protection in certified sick leave daysis a benefit paid as part of the Delta Family-Care Disability
and Survivorship Plan.” |Id. at pp. 1, 5. Thiswas full, complete and appropriate legal disclosure
of the plan amendment regarding Certified Time Benefits and the fact that the benefit would be
paid from the D& S Plan. Thus, the 2004 Restatement Document merely conformed the benefit

provisions in an amended and restated D& S Plan document to reflect changes that had been
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announced pursuant to the SMM delivered to employees in September of 2003. See Torpey
Decl. Exs. 1, 11, 13. As noted, these benefit changes were implemented effective January 1,
2004. Id. at 21. Also, Delta’s Summary Plan Description for the D& S Plan (and other plans)
indicates that benefits may be amended prospectively or retroactively. See Torpey Decl. Ex. 14.

The Plans are the only plans that provided disability, survivorship and severance type
benefits to Delta employees from the Trust during calendar year 2005. Torpey Decl. | 22.
Benefits under the Plans and payments from the Trust have been made on an unchanged basis
from January 1, 2005 to current date. Id.

Section 13.10 of both the prior version of the D&S Plan and the 2004 Restatement
Document provide that the Company reserves the right to modify, reduce, increase or terminate
the benefits at any time. 1d. at Exs. 1, 11. Similar statements are contained in the Summary Plan
Description for the D& S Plan. The Certified Time Benefits that were paid from the D& S Plan
after January 1, 2004, were appropriately authorized and violated no law. Further, this change
to the D& S Plan was unrelated to retiree benefits from the D& S Plan. 1d. at 1 23.

Contrary to the assertions of the Retiree Committee, Delta made no misstatements in its
First Day Motions (the “First Day Motions”). The Retiree Committee contends that Delta stated
inits First Day Motions that it had annual health and welfare plan expenses of $600 million and
that over $156 million was paid in 2004 from “fully funded trusts” during the 2004 plan year to
satisfy the obligations of the pilot and non-pilot D& S Plans. Mation, pp. 1-2. The alleged $212

million “under funding” of the D& S Plan, due in part to the alleged “illegal” withdrawals from

-13-



the trust for $36 million in severance benefits does not exist. These alegations are false and
based on false premises.?

The actuarial statement that provides the basis for the Committee’s assertions of
underfunding identifies the funding amount based on both short term and long term projections
of obligations assuming the Plans will not be amended. Torpey Decl. | 24, Ex. 15. However,
for the plan year ending June 30, 2004, the D& S Plan’s Statement of Position (“SOP”) 01-2
information provided by the D&S Plan actuaries, which reports the actuarial present value of
accumulated plan benefits, clearly reflects the Company’s funding policy for the D&S Plan
stating “Delta Air Lines, Inc.’s funding policy for the ... Family Care Disability and
Survivorship Plan is to contribute an amount necessary to have sufficient assets on hand during
the plan year to provide participants’ benefits.” Torpey Decl. Ex. 16. When Delta indicated that
payments were made from a “fully funded” trust in its First Day Motions, it was referring to the
fact that the Trust contained sufficient funds to pay claims arising under the D& S Plan during the

current year in accordance with its stated funding policy.® 1d.

8 As noted above, the governing statutes and the Plans do not require Delta to “fund” the Trust or the Plansto

any specified level.

9 The references to a “fully funded” trust appear in two footnotes to the first-day Motion to Authorize

Payment of Prepetition Wages and Benefits and Maintain Employee Benefit Programs. Neither mention of the
funding status of the unspecified “trust” was material to the relief sought by the motion. Indeed, the Retiree
Committee’s hyper-focus on the footnotes borders on the absurd, since the Committee surely has never had any
objection to Delta’s payment of prepetition wages and benefits and maintenance of employee benefit programs,
including programs like the D& S Plan.

On October 24, 2005, Ddlta filed a declaration by its Vice President, Compensation and Benefits, in
response to pilot and non-pilot motions to appoint retiree committees. The declaration notes that apart from health-
care benefits, the “two principal components of [retiree] benefits are modest life insurance benefits and survivor
benefits that are pre-funded for at least the next several years through a tax-advantaged trust.” Declaration of
Robert L. Kight dated Oct. 24, 2005 at 1 5, n.2. The Retiree committee chose to ignore this statement in its rush to
promote its fal se account of Delta’s First Day Motion.
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The Plans have not been amended since the date of the Petition. Torpey Decl. 1 26. No
amendments to the Plans or the Trust Agreement are needed by Delta to continue existing
funding and payment arrangements with respect to the Plans.

. ARGUMENT

Delta will show in the discussion that follows that no claim under Section 1114 exists,
that all payments made from the Trust have been properly made in accordance with the terms of
the governing plan documents, and that Delta made no misstatements on its first day motions. A
preliminary factual point supports the argument that follows. The Motion is cloaked in lurid
(albeit erroneous) claims of misappropriation of Trust assets. To understand the irrelevance of
the claims, it is essential to understand the difference between the D& S Plan and the Trust.

The retiree benefits that the Retiree Committee seeks to “enforce” under Section 1114 are
provided under benefit plans sponsored by Delta in accordance with the applicable benefit plan
documents. ERISA requires every employee benefit plan to be established pursuant to a written
plan document and it requires the sponsor of that plan to provide benefits in accordance with
those plan documents. See 29 U.S.C. 88 1102(a)(1), 1104(a)(1)(D).

The Trust, which is the focus of the Retiree Committee’s Motion, does not establish or
specify any benefits for employees or retirees. It contains no provisions setting forth the benefits
to be provided under the D& S Plan or the other Plans. The Trust is nothing more than a funding
vehicle for the Plans. See Caterpillar, Inc. v. Int’l Union, 897 F. Supp. 1150, 1155 (C.D. Ill.
1995) (ERISA plan can exist separate and apart from a funding arrangement which does not
qualify as an ERISA plan); cf. Ed. Miniat, Inc. v. Globe Life Ins. Group, Inc. 805 F.2d 732, 738
(7th Cir. 1986) (plan is distinct from trust even though plan “funds the benefits that it provides

by the mechanism of the [trust]”) (footnote omitted); DOL Advisory Opinion 82-34A.
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Any claim for unpaid benefits under the D& S Plan would have to be filed against the
designated plan administrator to enforce the terms of the Plan. See 29 U.S.C. § 1132; see also
Garren v. John Hancock Mut. Life Ins. Co., 114 F.3d 186, 187 (11th Cir. 1997). Such clam
would not be filed against the Trust.’> If the Trust did not exist, the obligation to provide
benefits would continue to exist, but only to the extent provided by the terms of the D& S Plan.

A. TheRetiree Committee’s Request for Section 1114 Relief Is Without Merit.

(i) The Retiree Committee’s Assertion that Benefits from the D&S Plan Have
Somehow Been Altered Is Incorrect.

The actions of Delta directing payments of the benefits of the Plans from the Trust were
consistent with the terms of the D&S Plan and the other Plans, the terms of the Trust, and
applicable law, including ERISA. This determination can be made from a detailed review of the
numerous documents and related information attached as exhibits to the Torpey Declaration.

However, this Court need not reach the issue of the construction of the Plans and the
Trust and whether severance and Certified Time Benefits may be paid from the Trust. Rather,
this Court should deny the Motion because Section 1114 simply does not support the relief the
Retiree Committee requests because one factua point is indisputable: Since 180 days prior to
the Petition, or for that matter since January 1, 2005, there has been no change, modification
or termination of any paymentsto any retirees under the D& S Plan. Moreover, Delta has no
current plans to alter retiree life insurance or survivor benefits under the D& S Plan.

The Motion nonetheless argues that under Section 1114 of the Code, Delta is precluded

from in any way amending the Trust or the D&S Plan “without first complying with the

10 Section 3.1(a) of the Trust Agreement indicates that the Trustee makes payments from the Trust in

accordance with the Administrative Committee’s instructions. Torpey Decl. Ex. 11. The Trust does not give the
Trustee discretionary authority to determine benefits.
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requirements of Section 1114 if such amendment would in any way impact the payment or
prospect of payment of any benefits in the event of sickness, accident, disability or death.”
Motion, p. 17 (emphasis supplied). As explained below, this argument fails because, first,
section 1114 does not apply to the amendment of a fully amendable welfare benefit plan like the
D& S Plan, and, second, the provision also does not apply to an amendable funding vehicle that,
like the Trust, does not itself provide for benefits of any kind.

(i) Section 1114 Does not Apply to a Fully Amendable and Terminable Welfare
Plan.

According to the Committee, Section 1114 of the Code prohibits a debtor from merely
amending a benefit plan without modifying payments even where, as here, the debtor has
expressly reserved the right to amend or eliminate the plan under applicable non-bankruptcy
law.** This argument is against the clear weight of precedent in the Second Circuit and other
federal courts; Congressional intent as evidenced by the 2005 amendments to the Bankruptcy
Code; and the policy objectives of ERISA.

In LTV Corp. v. United Mine Workers of America 1974 Benefit Plan & Trust (In re
Chateaugay Corp.), 945 F.2d 1205 (2d Cir. 1991) (“Chateaugay”), the Second Circuit held that

Section 1114 did not require a debtor to continue payment of retiree benefits following

n Section 13.10 (Modification or Discontinuance of the Plan or Complete Discontinuance of Company

Contributions) providesin relevant part:

“The Company reserves to itself the unilateral right at any time to amend, modify or terminate the
Plan in whole or in part, or suspend contributions to the Plan. Any amendment, termination or
suspension made pursuant to this Section 13.10 may, in the Company's sole discretion, be
effective asto all Participants in the Plan, including those not on Active Payroll Status or retired as
of the effective date of such amendment, termination or suspension. The Company does not
intend this Plan to constitute a contract with any retired or disabled Participant or survivor, or their
Eligible Family Members and no retired or disabled Participant or survivor or any of their Eligible
Family Members shall have any non-modifiable right to any level of benefits hereunder. Benefits
for al Participants, including retired and disabled participants and survivors and their Eligible
Family Members, may be unilaterally changed, modified, reduced, increased or terminated by the
Company at any timein its sole discretion.”

Torpey Decl. Ex. 11.
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expiration of a collective bargaining agreement, where the agreement provided that the debtor
was bound to pay benefits only so long as the agreement was effective. See id. at 1208-09."
Section 1114 “expressly states that ... the debtor-in-possession ... must continue to ‘pay
benefits to retired former employees under a plan, fund, or program maintained or established by
the debtor prior to filing a petition [for bankruptcy],”” 945 F.2d at 1207, but Section 1114 does
not purport to “ater the terms of that plan.” Id. a 1209. To determine whether protected
“retiree benefits” exist “under a plan, fund, or program maintained or established by the debtor
prior to filing a petition,” a court must necessarily “analyze the ‘plan, fund, or program’” in
question. Id. at 1207. See, eg., In re Penn Traffic Co., Case No. 03-22945 (ASH), 2005 Bankr.
LEXIS 785, at *21-22 (Bankr. S.D.N.Y. Mar. 11, 2005) (Section 1114 does not apply to
amendable benefits); In re Drexel Burnham Lambert Group, Inc., 138 B.R. 723, 763 (Bankr.
S.D.N.Y. 1992) (Section 1114 does not prevent a debtor from modifying or terminating benefits
where the debtor has reserved the right to do so); In re Lykes Bros. SS. Co., 233 B.R. 497, 517
(Bankr. M.D. Fla. 1997) (Section 1114 does not require appointment of retiree committee where
benefits “were terminable under applicable nonbankruptcy law and were in fact effectively
terminated by the Debtor during the pendency of this case”).

According to the Committee, “the plain words” of Section 1114 encompass amendable
benefits. Motion, p. 11. This bald assertion is directly contradicted by In re Ames Dep’t Sores,

Inc., 76 F.3d 66, 68 (2d Cir. 1996), in which the Court of Appeals specifically stated that “a

12 As atechnical matter, Chateaugay construed section 3 of the Retiree Benefits Bankruptcy Protection Act of

1988. That provision was a stop-gap measure included in the same legidation that enacted Section 1114 to cover
chapter 11 cases already pending as of enactment. Chateaugay has been widely applied to Section 1114, since the
provisions of the stop-gap provision mirror Section 1114.
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statute which at first glance appears to be ‘plain on its face’ . . . may require substantial judicial
interpretation. Section 1114 turned out to be such a statute.”*

The Committee also posits a distinction “between aright that naturally expires by itsown
terms (as in the expired CBA in Chateaugay), and a right which a debtor affirmatively seeks to
terminate upon entering bankruptcy.” Motion, p. 13. This is a distinction without any
difference. Benefits paid under an amendable plan like the D& S Plan, are by definition subject
to modification or termination at the discretion of the employer. No participants in the D&S
Plan have—or ever have had—any right to receive continued benefits. As the Committee
admits, where retirees once had a right to certain benefits, but the agreement guaranteeing that
right has expired, the protections of Section 1114 no longer apply. Motion, p. 13. The
Committee insists, however, that where no right to receive continued benefits has ever existed
because the benefits are amendable, Section 1114 somehow creates a right to receive benefits
that did not exist outside bankruptcy. Thereisno basisin either logic or the text of Section 1114
for such an odd and convoluted construction of the statute.* The Committee seeks to explain
away the dispositive ruling in Chateaugay on this ground, yet Chateaugay never drew any

distinction between rights that have extinguished and rights that never existed. Rather, the Court

13 Section 1114 repeatedly refers to “claims,” plainly demonstrating that the provision does not apply to

amendable benefits. See, eg., 81114(i) (benefit modifications give rise to “claims for unpaid benefits’);
§1114(e)(2) (payment of required benefits “has the status of” an administrative claim); 8§ 1114(j) (exempting a
“claim for retiree benefits” from § 502(b)(7) cap on any “claim of an employee” for termination). Section 101(5)
defines a “claim” as a “right to payment,” and a “claim exists only if . . . the relationship between the debtor and
creditor contained all of the elements necessary to give rise to alegal obligation—‘a right to payment’—under the
relevant non-bankruptcy law.” LTV Seel Co. v. Shalala (In re Chateaugay Corp.), 53 F.3d 478, 496-97 (2d Cir.
1995).

14 The Committee cites In re Federated Department Stores, Inc., 132 B.R. 572 (Bankr. S.D. Ohio 1991),
which states that “[t]he cases of In re Doskocil Co. and In re Chateaugay Corp. stand simply for the proposition that
expiration of old contract rights involving retiree benefits may operate to short-circuit the modification process [of
Sections 1114 and 1129(a)(13)].” This conclusion was made in the context of assessing the post-confirmation
application of Sections 1114 and 1129(a)(13). Thereis no indication that the court or any party to the case endorsed
the view that although Section 1114 is inapplicable where contractual benefits have expired, it may somehow apply
where no rights were ever granted.
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of Appeals stressed that Section 1114 could not “dter the terms” of a benefits plan, and that to
determine whether Section 1114 applies, a court must “analyze the ‘plan, fund, or program.””
On this basis, the amendable benefits provided by the D&S Plan are plainly not subject to
Section 1114.

The Retiree Committee principally relies on Farmland Industries, 294 B.R. 903, in which
a Missouri bankruptcy court determined Section 1114 required the debtor — a provider of
“livestock services” — to maintain otherwise amendable retiree life insurance. Id. at 920. The
court found that the language of Section 1114 was clear and unambiguous, obviating the need for
any further analysis, a view twice rgected by the Second Circuit, as described above. In
addition, the decision relied on an isolated passage of legidative history in which a single
Senator opined that the section would “require]] a company to continue paying for [retiree
health] benefits even after the termination of a collective bargaining agreement.” 1d. at 917.

The Committee also cites the discredited ruling in Ames Dep’t Sores, 1992 WL 373492
In that case, the District Court summarily ruled that Section 1114 applied to amendable benefits,
and then, on its own motion, denied the debtor’s legal fees on the Section 1114 issue. On an
appeal limited to the denial of fees, the Second Circuit reversed and expressed pointed concerns
over the District Court’s ruling on the merits. Specifically, the Court of Appeals (i) noted
“substantial room for disagreement” with the district court’s “categorical holding . .. that the
debtor was required to follow the requirements of Section 1114, (ii) explained that “such
authority as existed on the issue,” including its own opinion in Chateaugay, favored the debtor’s

position, and (iii) noted that “[n]ot one of the foregoing authorities was discussed or even

1 The Senator’s comment in fact merely reflects Congress’s intent that, unless and until modification is

ordered, vested retiree benefits under an expired bargaining agreement must be timely paid. See Litton Fin. Printing
Div. v. NLRB, 501 U.S. 190, 207 (1991) (“Rights which accrued or vested under [a collective bargaining] agreement
will, as a general rule, survive termination of the agreement.”).
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mentioned by either the bankruptcy court or the district court.” Ames Dep't Sores, 76 F.3d at
71.

Congress recently endorsed the judicia consensus against applying Section 1114 to
amendable benefits by enacting the Bankruptcy Abuse Prevention and Consumer Protection Act
of 2005 (the “2005 Amendments”). Had Congress disapproved of the prevailing judicial
interpretation and sought to transform a debtor’s amendable benefits into vested rights, it would
certainly have amended Section 1114(a)’s definition of the term “retiree benefits” to accomplish
this objective. Instead, Congress undertook a comprehensive revision of the Code, amending
Section 1114(d) and enacting new Section 1114(1), but leaving Section 1114(a)’s definition of
“retiree benefits” notably unchanged. In such circumstances, Congress “can be presumed to
have had knowledge of the interpretation given to the incorporated law” and “to [have] adopt[ed]
that interpretation.” Lorillard v. Pons, 434 U.S. 575, 580-81 (1978).

Finally, the existence, enforceability, and amount of a bankruptcy claim are determined
by applicable non-bankruptcy law. See Nathanson v. NLRB, 344 U.S. 25, 28 (1952). “The
Bankruptcy Code does not create new rights upon filing bankruptcy that were not in existence
prior to filing.” CF&I Seel Corp. v. Conners (In re CF&I Fabricators of Utah Inc.), 163 B.R.
858, 874 (Bankr. D. Utah 1994).

ERISA expressly authorizes employers to reserve the right to amend non-pension
benefits paid to retirees. Unlike pension benefit plans, non-pension “welfare plans” like the
D&S Plan are exempt from ERISA’s prefunding and vesting requirements. These exemptions
reflect Congress’s recognition that:

“requiring the vesting of these ancillary benefits would seriously complicate the

administration and increase the cost of plans.” Giving employers this flexibility

also encourages them to offer more generous benefits at the outset, since they are
free to reduce benefits should economic conditions sour. If employers were
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locked into the plans they initially offered, they would err initially on the side of
omission.

Inter-Modal Rail Employees Ass’n v. Atchison, Topeka & Santa Fe Ry. Co., 520 U.S. 510, 515-
16 (1997) (citations omitted). Accordingly, “[elmployers or other plan sponsors are generally
free under ERISA, for any reason at any time, to adopt, modify, or terminate welfare plans.”
Curtiss-Wright Corp. v. Schoongjongen, 514 U.S. 73, 78 (1995).

Construing Section 1114 to preclude the ateration of amendable benefits as authorized
by governing plan documents would impose requirements that Congress specifically rejected and
“create[] for chapter 11 debtors a system that Congress did not impose on employers outside of
chapter 11.” North American Royalties, 276 B.R. at 867. The resulting legal framework would
prove profoundly irrational: Outside bankruptcy, employers would be free to modify or
terminate amendable benefits “for any reason at any time,” Schoonejongen, 514 U.S. at 78. By
contrast, an insolvent employer struggling to reorganize would be unable freely to generate
needed liquidity by modifying amendable benefits despite the fact that chapter 11 rights and
powers were not even being utilized.

(iii) Section 1114 Does Not Apply to the Trust Because It Is an Amendable Funding
Vehicle for Amendable Benefits that Does Not Itself Provide Benefits of Any
Kind

The employees and retirees who participate in the D& S Plan and the other Plans are not
named as beneficiaries of the Trust in the Trust Agreement. Rather, the Trust Agreement
establishes duties owed by the Trustee to Delta to accumulate and pay benefits of the Plans at
Delta’s direction. The D&S Plan and the other Plans are subject to broad and express
reservations of Delta’s rights to amend, modify, or terminate each plan at any time and for any

reason. Torpey Decl. Exs. 1, 3, 9. As a result, for the reasons described above, none of the

benefits provided through the D& S Plan or the other Plans qualifies as “retiree benefits” under
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Section 1114. Painly, if amendable benefits funded by a VEBA trust are outside the scope of
Section 1114, then the VEBA trust must be outside Section 1114 as well. It would be absurd to
apply the statute to a benefits funding source where the statute did not apply to the benefits
themselves because they could be reduced or ended at any time.

Moreover, even if a VEBA trust like the Trust were used to fund non-amendabl e benefits,
then the addition of new benefit plans to be funded by the trust would still not be subject to
Section 1114 for at least two reasons. First, the Trust expressly provides that it may be used as a
funding vehicle for the array of “life insurance, medical, and other benefits” specified in Section
501(c)(9) of the Internal Revenue Code. Torpey Decl. Ex. 2. As a result, even if it could
somehow be characterized as itself a “benefit,” the Trust would be an amendable benefit, and
thus outside the scope of Section 1114. Second, Section 1114’s definition of “retiree benefits”
would not encompass even a mandatory funding source for a non-amendable benefit.® Under
that definition, “retiree benefits” are “payments to any entity or person” for the purpose of
providing healthcare, disability, and death benefits to retirees “under any plan, fund, or
program.” But there are no benefits of any kind provided “under” the Trust. Instead, the Trust is
just afunding vehicle for the ERISA plans under which various benefit payments are made.

Finally, LTV Corp. v. United Mine Workers of America 1974 Benefit Plan & Trust (Inre

Chateaugay Corp.), 945 F.2d 1205 (2d Cir. 1991), is again instructive. The Court of Appeals

16 The section 1114 “retiree benefits” definition is as follows:

[T]he term “retiree benefits” means payments to any entity or person for the
purpose of providing or reimbursing payments for retired employees and their
spouses and dependents, for medical, surgical, or hospital care benefits, or
benefits in the event of sickness, accident, disability, or death under any plan,
fund, or program (through the purchase of insurance or otherwise) maintained or
established in whole or in part by the debtor prior to filing a petition
commencing a case under thistitle.

11 U.S.C. § 1114(a).
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opinion emphasized that even though the debtor was not required to continue paying benefits

upon expiration of its collective bargaining agreement, the benefits would still be paid out of a

multi-employer benefit fund. Despite the sharp change in the source of payments, “retiree

benefits” were unaffected: “Thereis no cessation of benefits, there is no termination of benefits.
Whether the plan is able to fund fully the benefitsis a separateissue.” 945 F.2d at 1210.

(iv) None of the Cases Cited by the Retiree Committee Support the Proposition that

the Committee Is Entitled to Extraordinary Equitable Relief, or that the

Committee Should be Granted Sanding to Sue Delta, or that Delta Must
Somehow Restore Assets to the Trust.

The Retiree Committee apparently suggests to this Court that it should be authorized to
bring an equitable proceeding against Delta to determine whether Delta’s assets should be
subject to a constructive or resulting trust for the benefit of the Trust in an amount equal to the
total disbursements by the Trust after September 1, 2002 (the so-called “Diverted Balance”). See
Motion, 119, p. 9. The Retiree Committee provides no basis for the assertion of such derivative
authority to assert a cause of action that is not on behalf of the bankruptcy estate, but rather on
behalf of a separate legal entity with putative claims against the estate.

There smply is no basis under the Bankruptcy Code for the Retiree Committee (at the

expense of the estate) to bring a claim of a third party against Delta'’ If the allegations of the

v As the Second Circuit Court of Appeals recently recognized in Smartworld Communications, Inc. v. Juno

Online Services, Inc. (In re Smartworld Technologies, LLC), 423 F.3d 166 (2d. Cir. 2005), derivative standing for a
committee may exist to initiate suit with the express approval of the Bankruptcy Court when the debtor in
possession has unjustifiably failed to bring suit and such action shall benefit the estate. See Unsecured Creditors’
Comm. of Debtor STN Enters., Inc. v. Noyes (In re STN Enters.), 779 F.2d 901 (2d Cir. 1985); see also Adelphia
Communications Corp. v. Bank of Am. (In re Adelphia Communications Corp.), 330 B.R. 364 (Bankr. SD.N.Y.
2005); La. World Exposition v. Fed. Ins. Co., 858 F.2d 233 (5th Cir. 1988). The Second Circuit has reasoned that
derivative standing in this context is analogous to derivative standing in shareholder suits — it arises when the debtor
has unjustifiably refused to pursue a cause of action that is property of the estate and would inure to the benefit of
the estate (enhancing creditors or shareholders derivatively). The general formulation of derivative standing
involves a situation in which a debtor refuses to bring a cause of action against insiders or principals of the debtor
and the court determines that the debtors’ principals are acting in their own self interest. See Smartworld Techs,,
423 F.3d at 176-77; see also Official Comm. Unsecured Creditors of Cybergenics Corp. v. Chinery, 330 F.3d 548,
579 (3d. Cir. 2003) (en banc).
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Retiree Committee were true, which they are not, they might support a clam by third parties
against the estate, albeit a claim for money damages rather than equitable relief. However, the
Retiree Committee’s request for equitable relief in this setting is inconsistent with derivative
standing as authorized by the Second Circuit.*®

The general concept of derivative standing is a mechanism intended to benefit the
bankruptcy estate and its economic constituencies (notably the creditors of the bankrupt debtor).
However, recognizing the costs associated with the assertion of claims and recognizing the
burden on the estate, the Second Circuit requires, in a typical derivative-standing case, that the
Bankruptcy Court, in the first instance, make a determination of probability of legal success and
the financial recovery in the event of success. See Smartworld Techs., 423 F.3d at 177-78; STN
Enters., 779 F.2d at 905. While the Court is not required to hold a mini-trial prior to authorizing
a creditors’ committee to assert a derivative claim, the Court should consider the probability of
successin light of the anticipated delay and expense to the bankruptcy estate that the initiation or

continuation of litigation would produce. See STN Enters., 779 F.2d at 906.%°

18 The Retiree Committee’s request seems to be at odds with the general structure of Sections 1114 and 1103
of the Bankruptcy Code. Under Section 1114(b)(2), a committee of retired employees will have the same rights,
powers and duties (and the same limitations on those rights, powers and duties) as a committee appointed under
Section 1102 of the Bankruptcy Code. Professionals employed by a committee cannot hold or represent an interest
adverse to the bankruptcy estate. See 11 U.S.C. § 1103(b). Accordingly, it does not appear that as a structura
matter, counsel should be authorized to proceed in a matter that is adverse to the estate. Moreover, Delta’s review of
the applicable case law and treatises in the area show that no court has granted an official committee the authority to
bring suit against the debtor (as opposed to a third party such as a principa of the debtor). See generally 7 Collier
Bankr. 111102-1103 (15th ed. 2005); Norton Handbook for Bankruptcy Trustees, Debtors in Possession and
Committees, §17:19 (2001 ed.) (discussing the various situations in which committees have been authorized to
bring litigation against third parties).

10 The Retiree Committee utterly fails to even discuss the merits of any litigation against Delta and fails to

describe the benefit of an estate professional litigating thisissue. While Delta recognizes that the Retiree Committee
will employ professionals (as it is authorized to do and has sought authority for), and that those professionals may
incur fees and expenses in connection with the negotiation and/or litigation process contemplated by Section 1114,
this does not mean that the Retiree Committee can engage in a frolic and detour seeking derivative standing on
behalf of athird party in asserting claims against Delta at the expense of Delta.
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Here, the constructive trust theory asserted by the Retiree Committee fails this threshold
test.?’ The Retiree Committee argues that the payment of the severance benefits out of the Trust
constitutes a breach of fiduciary duty under ERISA. Mation, pp. 15-16. As such, the Committee
contends that pursuant to ERISA Section 502(a)(3) it is entitled to the imposition of a
“constructive trust on at least $52 million of Delta’s assets.” 1d. at 16. For the reasons set forth
below, Delta has complied fully with its obligations under ERISA and applicable law. As a
result, Delta has not breached any duty (fiduciary or otherwise) to plan beneficiaries or to anyone
else in this respect. However, even if the Retiree Committee’s contentions are assumed to be
valid, as a matter of law, the Retiree Committee would fail to state aclaim in equity.

The Supreme Court has, on three occasions, explored the parameters of “appropriate
equitable relief” under 29 U.S.C. § 1132(a)(3). In Mertens v. Hewitt Associates, 508 U.S. 248,
256 (1993), the Court held that the “equitable” relief available under § 1132(a)(3) does not

include either compensatory or punitive money damages (citations omitted).?* In Harris Trust &

2 As noted by the Second Circuit in Superintendent of Insurance v. Martin Ochs (In re First Central

Financial Corp.), 377 F.3d 209, 217 (2d Cir. 2004), the doctrine of constructive trust under applicable
nonbankruptcy law is at odds with the general concept of a bankruptcy estate and Section 544 of the Bankruptcy
Code and, as a result, the court “must act very cautiously” in imposing a constructive trust to minimize a conflict
with the goals of the Bankruptcy Code to equitably distribute property of the estate among the debtor’s creditors.
See also In re Howard Appliance Corp., 874 F.2d 88, 93 (2d Cir. 1989). Thus, while the Second Circuit may
recognize under certain limited and very fact-intensive circumstances the imposition of a constructive trust, this
remedy is to be cautiously and rarely imposed. Moreover, the Second Circuit’s decision in Term Loan Holder
Committee v. Ozer Group LLC (In re Caldor Corp., 303 F.3d 161 (2d Cir. 2002) provides no refuge for the Retiree
Committee in this context. Although the Second Circuit in Caldor held that creditors may have the right to
intervene in an adversary proceeding, Caldor does not support the proposition that the intervening creditor would
have the right to take ownership of a debtor’s legal claims or to make decisions in respect of those claims. See
Smartworld Techs., 423 F.3d at 180-81, 183; see also Official Comm. of Unsecured Creditors of Sunbeam Corp. v.
Morgan Stanley & Co. (In re Sunbeam Corp.), 287 B.R. 861, 862 (S.D.N.Y 2003); Adelphia Communications Corp.
v. Rigas (In re Adelphia Communications Corp.), 285 B.R. 848, 850 (Bankr. S.D.N.Y. 2002).

a In Varity Corp. v. Howe, 516 U.S. 489, 515 (1996), the Court did not comprehensively address the specific
relief available under Section 1132(a)(3), but it expressed reservations about whether that section provided for
recovery of relief available under other subsections of Section 1132(a), such as benefits due under a plan. 1d. (a
party authorized to sue under Section 1132(a)(3) could assert an individual claim for breach of fiduciary duty based
upon alleged misrepresentations, but “[w]e should expect that the courts, in fashioning ‘appropriate’ equitable relief,
... will respect the ‘policy choices reflected in the inclusion of certain remedies and the exclusion of others™).
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Savings Bank v. Salomon Smith Barney, Inc., 530 U.S. 238, 250-54 (2000), the Court held that an
equitable claim for restitution would lie under Section 1132(a)(3) only where a plaintiff sought
the return of identifiable property or funds that belonged to the plaintiff but were wrongfully held
in the defendant’s possession.

In Great-West Life & Annuity Insurance Co. v. Knudson, 534 U.S. 204, 209 (2002), the
Supreme Court offered its most recent and definitive explanation of the “equitable relief”
available under Section 1132(a)(3), holding that it excludes money damages and “[a]lmost
invariably ... suits seeking (whether by judgment, injunction, or declaration) to compel the
defendant to pay a sum of money to the plaintiff are suits for ‘money damages,” as that phrase
has traditionally been applied, since they seek no more than compensation for loss resulting from
the defendant’s breach of legal duty.” 1d. at 211. Importantly, the Court rejected the plaintiff’s
contention that it was seeking money through “equitable restitution” because it was not seeking
to recover “property identified as belonging in good conscience to the plaintiff [that] could
clearly be traced to particular funds or property in the defendant’s possession.” Id. at 213.
Finally, the Court made it clear that the label attached by the plaintiff to the relief sought does
not determine whether the remedy constitutes “appropriate equitable relief.” Great-West, 534
U.S. at 214-15; see also Gerosa v. Savasta & Co., Inc., 329 F.3d 317, 321 (2d Cir. 2003) (a court
should “look to the real nature of the relief sought, not its label”).

As noted above, the Committee seeks a constructive trust on “$52 million of Delta’s
assets,” which amounts to nothing more than a prayer for money damages. It is uncontroverted
that the disputed monies at issue are not in the possession of Delta, but rather were paid to
retirees and other plan participants in the form of severance benefits from the Trust. Because the

monies the Committee seeks cannot be traced to particular funds or property in the Delta’s
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possession, their claim fails to state a claim in equity as a matter of law. E.g., Great-West, 534
U.S. a 214-15; Nechis v. Oxford Health Plans, Inc., 421 F.3d 96, 103-04 (2d Cir. 2005)
(rejecting imposition of constructive trust where monies that plaintiff claimed belonged to her
could not be “traced back to particular funds or property in the defendant's possession.”).
Adopting Judge Bernstein’s approach in In re Stylesite Marketing, 253 B.R. 503, the alleged
constructive trust clam is merely a clam in bankruptcy that is subject to the discharge and
subject to the normal alowance procedures for general unsecured nonpriority clams?* The
Retiree Committee has failed to demonstrate any colorable clam and, as a result, for this
Separate reason, its request should be denied.

B. Delta’s Payments for Severance and Certified Time Benefits from the Trust are
Permissible Under the Terms of the Plans and the Trust Agreement.

(i) The Trust Agreement®® Does not Limit the Trust to Paying Only D&S Plan
Benefits.

The Retiree Committee wrongly asserts that the Trust Agreement indicates that the Trust
was established to fund only benefits from the D&S Plan. Motion p. 3. As an initial matter,
there is absolutely no legal requirement that the trust agreement of a VEBA specifically identify
the benefits offered under related plans. The applicable regulations indicate that when filing an
application for a VEBA, the description of benefits that are payable from a VEBA may be
included in either the trust itself or in a separate plan document. See Treas. Reg. 8§ 1.505(c)-1T
Q-4. Thus the rules do not require the trust document to list the benefits. The applicable rules

state only that that the benefits paid from a VEBA must constitute “permissible benefits” as

z In addition, the inability of the Retiree Committee to identify the res demonstrates that constructive trust

relief is unwarranted and unavailable. See, e.g., Nechis, 421 F.3d at 103-04; Majutama v. Drexel Burnham Lambert
Group, Inc. (In re Drexel Burnham Lambert Group, Inc.), 142 B.R. 633, 635 (S.D.N.Y. 1992).

= The Trust is referred to by Retiree Committee as the amended and restated trust.
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defined in Section 501(c)(9)(a) of the IRC. See Treas. Reg. 88 1.501(c)(9)-1 and 3(a); see also
IRS Manual 4.76.18.3.2. The treasury regulation defines “permissible benefits” to include “life,
sick or accident benefits” or similar benefits if they protect against a contingency that interrupts
or impairs a member's earning power. See Treas. Reg. 81.501(c)(9)-3(d). The Treasury
Regulation explicitly provides that “severance” and “supplemental unemployment benefits” are
“permissible benefits.” See Treas. Reg. 1.501(c)(9)-3(e).**

A careful review of the Trust Agreement reveals that the document contains no
limitations that prevent payment of severance and Certified Time Benefits. Torpey Decl. Ex. 2.
In fact, the Trust Agreement incorporates the “permissible benefit” concept in its clause that
provides that Delta may use the Trust as a funding vehicle to “provide life insurance, medical,
and other benefits as may be provided through an organization described in Section 501(c)(9) of
the Code . ..” (emphasis added). 1d. It is not disputed that the severance benefits constitute
“permissible benefits”.

Delta does not dispute that the D& S Plan and the 2001 Severance Plans are the only plans
identified by name in the trust. However, the reference to the D& S Plan and 2001 Severance
Plans cannot be construed as restrictive. The Trust Agreement, as amended by the Section 1 of
the First Amendment, ssmply acknowledges that Delta established four named plans (the D& S
Plan and the 2001 Severance Plans) and that it [Delta] may adopt the Trust as the funding vehicle
for the “Plan” (referring collectively to the multiple plans). The Trust Agreement clearly
indicates that the Trust is to be adopted as a funding vehicle, and while the language indicates

that the D& S Plans and the 2001 Severance Plans may adopt it as its funding vehicle, the

2 For this reason, it is not uncommon for many plans to be funded through a single trust. Nothing in ERISA

or the IRC prohibits a payment benefits for multiple plans from a single trust provided that the applicable rules of
ERISA and the IRC are satisfied. Thus, the operation of the trust document will be governed by the applicable terms
of both the trust document and the applicable plan documents.
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language does not restrict adoption of the trust to those particular plans. 1d. Thislanguageis not
alimitation on Delta’s right to fund other “permissible benefits” through the Trust.

Section 7.1(a) of the Trust Agreement indicates that “any Person who is a member of [the
Administrative Committee] may provide instructions directing the Trustee on behalf of his or her
Committee as a whole”. Torpey Decl. Ex. 2. Likewise, Section 3.1(a) indicates that the
Administrative Committee may instruct the Trustee to make payments from the Trust. Id. These
two provisions clearly give the Administrative Committee authority to direct payments from the
Trust.

Section 3.1(b) of the Trust Agreement indicates that the Administrative Committee is
authorized to instruct the Trustees to make payments from the Trust and that the Administrative
Committee will ensure that instructions conform to the "terms of the Plan and this Agreement,
and the provisions of ERISA." Torpey Decl. Ex. 2. Prior to the First Amendment to the Trust
Agreement, the term Plan as used in Section 3.1(b) referred to the D& S Plan.  Section 1 of the
First Amendment provides that the term “Plan” as used in the Trust Agreement refers
collectively to the four “plans” (plural) that had adopted the Trust as a funding and payment
vehiclein 2001 at the time of the First Amendment. Id. at Ex. 4. Thisisclear evidence of intent
to apply the term “Plan” to any two or more plans that adopt the Trust as its funding vehicle.

Section 2.3 of the Trust Agreement states that the Delta Administrative Committee “shall
be solely responsible for the interpretation of any Plan term or condition affecting any provision
of thisAgreement.” Id. at Ex. 2. Thislanguage gives the Administrative Committee authority to
interpret provisions that affect the terms of the Trust, which necessarily includes determining
which plans are included in the term “Plan” for purposes of Section 3.1(a). The Administrative

Committee has consistently interpreted “Plan” for purposes of Section 3.1(a) to mean any Delta
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severance or supplemental unemployment benefit plan that has adopted the Trust in its plan
document and that provides “permissible benefits” as set forth in IRC Section 501(c)(9).

A fiduciary’s interpretation of an ERISA governed document is entitled to deference if
the document gives the administrator or fiduciary authority to determine eligibility for benefits or
to construe the terms of the plan. Firestone Tire & Rubber Co. v. Bruch, 489 U.S. 101, 115, 109
S.Ct. 948, 103 L.Ed.2d 80 (1989); Pagan v. NYNEX Pension Plan, 52 F.3d 438, 441 (2d Cir.
1995) (“the court will not disturb the administrator's interpretation “unless it is 'arbitrary and
capricious”). Although the Trust does not provide benefits, it is a document subject to ERISA
and this deferential standard of review. See Melvin v. U.A. Local 13 Pension Plan, 131 Fed.
Appx. 737 (2d Cir. 2005) (applying arbitrary and capricious standard of review to trustee’s
interpretation of the trust agreement). Under this highly deferential standard of review, the
jurisprudence under ERISA teaches that a “court cannot substitute its judgment for that of the
Plan Administrator and will not overturn a decision to deny or terminate benefits unless ‘it was
without reason, unsupported by substantial evidence or erroneous as a matter of law.' " 1d. at 442
(quoting Abnathya v. Hoffmann-La Roche, Inc., 2 F.3d 40, 45 (3d Cir. 1993)); Jordan v. Ret.
Comm. of Rensselaer Polytechnic Inst. 46 F.3d 1264, 1271 (2d Cir. 1995) ("The court may not
upset a reasonable interpretation by the administrator”). The arbitrary and capricious standard
applies here because the Trust clearly provides the Committee with authority to interpret the
Trust. Torpey Decl. Ex. 2. p.5. Accordingly, this Court should not disturb the long established
interpretation of the Administrative Committee unless it finds that it was arbitrary and
capricious, which it clearly was not.

A review of the plan documents of the Plans shows that each of the Plans refer to

payments from atrust. Torpey Decl. Exs. 3, 9. While there is no reference to payments from the
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“Delta Family-Care Disability and Survivorship Trust” in the Plans, references to payments from
atrust were not a subject of confusion at Delta because the Trust was the only VEBA used as a
vehicle to fund and pay severance benefits for non-pilots. Id. at 4. The referencesto atrust in
the Plans are the method that Delta used to designate in writing those welfare plans that were
authorized to use the Trust as a funding and payment vehicle. The one severance plan that did
not contain this reference to atrust in the plan document, the PAFCA Voluntary Severance Plan,
also did not pay severance benefits from the Trust. Id. at 1 14. There is no regulation or case
which requires any particular form of designation or greater degree of particularity than that
employed by Delta. Most companies with VEBAS that are used to fund multiple welfare plans
take a similar approach.

However, even assuming for the sake of argument that an amendment was required in
order to provide post-March 2002 severance benefits, the amendment provisions of the Trust
Agreement were clearly met. The Trust Agreement authorizes amendment by written agreement
between Delta and the Trustee “at any time or from time to time, and the provisions of any such
amendment may be applicable to the Trust Fund as constituted at the time of the amendment as
well as to the part of the Trust Fund subsequently acquired.” Torpey Decl. Ex. 2, 8 13.2. Such
broad amendment rights allow the settlor of a trust (like Delta) to modify the trust “in any way
that provides clear and convincing evidence of the settlor’s intention to do so.” REeST. (3D)
TRUSTS § 63(3) (2003).

Here, Delta’s intent to modify the Trust could not be clearer. The company has
consistently disclosed its payment of severance from the Trust to its auditors, the IRS, the

Department of Labor, and this Court. See Torpey Exs. 5, 7, 10; Gloster Ex. A. In addition,
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acting on Delta instructions, the Trustee of the Trust has paid benefits under the Subsequent
Severance Plans. Torpey Decl. § 14.

The provision in Section 13.2 that the Trust Agreement “may be amended by written
agreement between the Trustee and the Company,” is on its face permissive, merely providing an
available but not exclusive mode of amendment. Asthe Restatement of Trusts explains:

“athough the terms of the trust provide a method for the exercise of a power of ...

amendment, if the terms do not make that method exclusive. . . the settlor’s power can be

exercised ether in the specified manner or [in any manner that provides clear and
convincing evidence of the settlor’sintention to amend.]
REsT. (3D) TRUSTS § 63 cmt. i (2003).

In addition, even if a written agreement were the exclusive mode of amendment, written
directions to the Trustee to pay the benefits of the Subsequent Severance Plans, together with the
Trustee’s repeated payment of those benefits in response to such directions, would constitute a
“written agreement” sufficient to satisfy this requirement. See generally 10 RICHARD A. LORD,
WILLISTON ON CONTRACTS, § 29:21 (4™ ed. 1999) (purposes of the Statute of Frauds, any
number of written materias, including “records of . . . private corporations” or “entries in books
of account” may constitute a written agreement).

Finaly, even if there were any non-compliance with a “written agreement” requirement,
“where the settlor has failed to comply exactly with the terms of the trust instrument in which he
has reserved a power of revocation [or amendment],” the revocation “is nevertheless deemed
effective” if the “provision with which the settlor [did] not comply[y] was intended merely for
the protection of the trustee.” 4 WILLIAM F. FARTHER, SCOTT ON TRUSTS, § 330.8 (4™ ed. 1989);
see In re Wendland-Reiner Trust, 677 N.W.2d 117, 122 (Neb. 2004) (trustee may waive

compliance with provisions requiring written notice of amendment because requirement was for

trustee’s benefit); Merchs. Nat’| Bank v. Cowley, 89 So.2d 616, 622-23 (Ala. 1956) (trustee may
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waive written notice of revocation because requirement was for trustee’s benefit). Here, the
permissive amendment provision of the Trust was for the protection of the Trustee, and plainly
not for the benefit plans that were the beneficiaries of the Trust and that were administered by
Delta personnel.

(i) Section 3.1(c) of the Trust Agreement, As Added by the First Amendment, Does
not Support the Allegations of the Retiree Committee.

The principal basis for the Retiree Committee’s erroneous claim that the Trust Agreement
prohibits all severance pay arising from terminations of employment after March 2002 appears to
be the Committee’s interpretation of the First Amendment to the Trust Agreement. Section 2 of
the First Amendment adds Section 3.1(c) to the Trust Agreement, which specifically states as
follows:

There shall be no disbursements from the Trust on account of benefits from the

Delta Air Lines, Recovery Plan Voluntary Severance Program, the Delta Air

Lines, inc. Recovery Plan Published Pay Scale Employees Involuntary Reduction

in Force Program, and the Delta Air Lines, Inc. Recovery Plan

Supervisory/Administrative Employees and Corporate Administrative Support

Employees Involuntary Severance Program (emphasis provided) unless the

obligation to pay arose between the dates of September 11, 2001 and March 1,

2002 (emphasis supplied).

Torpey Decl. Ex. 4. The First Amendment’s severance payment restriction clearly only applies
to benefit obligations arising under the 2001 Severance Plans. No severance payments were
made from the Trust to satisfy obligations arising under the 2001 Severance Plans with respect to
employees who terminated after March 1, 2002. Torpey Decl. 8.

On the other hand, there is no language in the Trust Agreement that prohibits the Trust
from paying future severance benefits arising under separate and distinct severance plans.
Beginning in October of 2002, Delta did indeed establish a number of separate and distinct

severance plans, each of which was established pursuant to a separate plan document and each of

which was assigned a plan number different from the plan numbers of the 2001 Severance Plans.
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Torpey Decl. 1 12, Ex. 9. All severance benefits (including supplemental unemployment
benefits) paid from the Trust for severance plan obligations arising after March 1, 2002 related
solely to obligations arising under the Subsequent Severance Plans. Torpey Decl. 14.

The fact that the Trust does not specificaly reference the Subsequent Severance Plans
does not indicate that severance benefits could not be paid from the Trust. Each Subsequent
Severance Plan that utilized the Trust as a funding and payment vehicle referred to the use of a
trust in its own plan document. The identity of the trust to be used was clear. There is no
statutory or regulatory requirement to identify the particular benefits paid from the Trust (only
that they be permissible within the meaning of the law) in the Trust Agreement as contrasted to
the related plan documents. See Treas. Reg. § 1.501(c)(9)-3.

Furthermore, since the First Amendment, the term “Plan” as used in the Trust Agreement
had been defined to mean multiple plans. Thus, the broad right of the Administrative
Committee, to instruct the Trustee to make payments from the “Plan” in Section 3.1 was
reasonable and must be given deference. Torpey Decl. Ex. 2, § 2.3.

The same approach used for the Subsequent Severance Plans could not have been used by
Delta with regard to the 2001 Severance Plans. Unlike the Subsequent Severance Plans, the
2001 Severance Plans do not contain language that contemplates funding the plans through a
trust. Torpey Decl. Ex. 5. Consequently, an amendment to the Trust or to the 2001 Severance
Plans was necessary under the terms of the Trust Agreement to permit payment of these benefits
through the Trust. Delta opted to amend the Trust Agreement through the First Amendment to
accomplish this result. Most employers who maintain a VEBA that serves as a funding and
payment vehicle for multiple welfare plans do not amend the trust agreement each time plan

benefits are changed, but instead amend the plan documents. After the First Amendment, as it
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became clear that the Subsequent Severance Plans would be offered to employees, Delta chose
not to continue amending the Trust Agreement, but instead chose the more conventional route of
authorizing payments from the Trust in the related plan document.

The Retiree Committee makes the unsupported statement that the reason the Trust
Agreement was not amended for the Subsequent Severance Plans is because certain former
executives were granted certain SERP rights during that same time and that somehow these
events were related. This outrageous allegation has no foundation in fact and has been dreamed
up by the Committee to invoke outrage and emotion among their constituency in an effort to
justify the actions taken with the filing of this Motion. Such tactics are divisive, damaging to
Debtor’s reorgani zation efforts and further deplete the Debtor’s assets since it has to pay both its
legal costs in defending these false claims and those of the Retiree Committee in making such
outlandish charges.

(iii) Payment of Certified Time Benefits from the Trust Was not Improper as the
D&S Plan was Properly Amended to Include Such Benefits. Moreover, the

Amendment was Not a Last Minute Attempt to Change a Plan Without
Complying with Section 1114.

On September 12, 2005, Delta signed the 2004 Restatement Document to conform in a
single plan document the provisions of the prior plan document together with the written changes
that had been made in the D& S Plan though the SMM and other documents given to participants
prior to January 1, 2004. Torpey Decl. Exs. 11, 12, 13. Although this document was not signed
until September 12, 2005, Delta made the decision to revise the D&S Plan and fully and
completely communicated the change to participants in various written materials well in advance
of the January 1, 2004 effective date. Torpey Decl. {17, Exs. 11, 13. Moreover, the Plan was
operated in compliance with this change effective from January 1, 2004. Thus the Committee’s

unsupported allegations that this was somehow a last minute decision by Debtor to circumvent
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Section 1114 is preposterous. Section 1114 does not apply to a change to active employees’
benefits. Further, the documentary evidence attached to this Objection shows that this change
had been in the works for many months prior to its announcement and implementation and had
been fully, openly and legally disclosed to affected plan participants well in advance of its
effective date.

Also, a written amendment signed after its effective date is permitted in most instances
under applicable law. ERISA does not create any substantive entitlement to employer provided
benefits and employers are generally free to adopt, modify or terminate a welfare plan at any
time. See Curtiss-Wright Corp. v. Schoongongen, 514 U.S. 73 (1995). ERISA requires that the
written plan document contain a procedure for amending the plan. See 29 U.S.C. § 1102(b)(3).
The Courts, including the Supreme Court, have made it very clear that a simple reservation of
rights clause is al that is necessary to preserve the amendment power. See Schoonejongen,
supra. The D&S Plan does indeed contain such language. Section 13.10 of the D&S Plan
provides the company may amend the plan at any time for any reason. Torpey Decl. Ex. 11.
Nothing in Section 13.10 indicates that a retroactive amendment is prohibited. In fact, Summary
Plan Descriptions for the Plan indicate that a retroactive amendment is permissible. In more than
one instance, the courts have indicated that such written amendments are permissible to the
extent that they do not reduce benefits of plan participants. See Depenbrock v. Cigna Corp., 389
F.3d 78 (3d Cir. 2004); Winterrowd v. American General Annuity Insurance Company, 321 F.3d
933 (9th Cir. 2003); see also Gromala v. Royal and Sun Alliance, 87 Fed. Appx. 562 (6th Cir.
2004). Here there was an amendment in fact and in practice and all affected participants were
informed of this change well in advance of it taking effect. This was not a case in which a

retroactive amendment was used to retroactively change the benefits that had been earned.
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Rather, the 2004 Restatement Document merely conformed the plan document to the actual
benefits that had been accrued and paid. Thus, the Plan was appropriately and effectively
amended effective January 1, 2004.%

(iv) The Trust Is not “Underfunded” and Delta Did not Make Misstatements in Its
First Day Motion Regarding the Funding Satus of the Trust.

The Trust is not “underfunded” and Delta has made not misstatements regarding its
funding status. In fact, the Trust is “overfunded” in light of Delta’s funding policy described in
more detail below. The Retiree Committee erroneously asserts that Delta made a misstatement
when it stated that benefits were paid in 2004 from “fully funded trusts.” Motion p. 2. The
Retiree Committee also erroneously asserts that the Trust is underfunded, due in part to the
severance and supplemental unemployment benefits. Both are erroneous assertions. Motion
p. 3.

The D& S Plan is awelfare benefit plan as defined under ERISA. The Supreme Court has
made it very clear that ERISA welfare benefit plans are subject to no statutory funding
obligations (unlike pension plans). See Schoongongen, 514 U.S. at 78. Moreover, the Plan is
not subject to any contractua funding requirements. While the Plan does indeed address the
manner of funding benefits, it does not require Delta to set aside a particular amount of funds for
current and/or future benefits. Section 11.02 of the D& S Plan provides the following:

The Plan shall engage an actuary to submit annually an actuarial valuation

evidencing the actuaria position and actuaria costs of the Plan. Each such

actuarial statement or actuarial valuation shall give regard to the Plan's short term

and long term financial needs, including liquidity requirements, and shall be

forwarded to the person or persons in the Employing Company designated by the

Administrative Committee to review such statements and valuations and to
recommend appropriate contributions to the Benefit Fund by the Employing

% It is clear that the Committee itself is not convinced of its position that this amendment was not proper,

sinceit did not even allegein its Motion that the Certified Time Benefits were improperly paid from the Trust.
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Companies. The contributions of the Employing Companies shall be paid at
reasonable periodic intervals taking into consideration the recommendations
contained in the latest actuarial valuation.

Torpey Decl. Ex. 11.

Clearly, Delta is required to only consider the recommendations of the evaluation. In
fact, Delta adopted a funding policy well before the bankruptcy of contributing only amounts
necessary to ensure that the Trust has sufficient funds to cover the current annual costs of the
Plan. Torpey Decl. Ex. 16. Thisfunding policy is consistent both with applicable law, described
above, and the specific terms of the D& S Plan.

Delta’s statements made in the First Day Motion that amounts were paid for 2004
benefits from a “fully funded” trust was not a misstatement. As noted in the applicable FAS 112
reports prepared by Delta’s independent actuaries, the Trust had more than sufficient fundsin the
Trust to pay 2004 D& S Plan benefit claims and the Trust currently has sufficient funds to cover
D& S Plan benefit claims for 2005 and future years. Torpey Decl. Ex. 15. For example, the fair
market value of the assets of the Trust on January 1, 2004 was $304,347,000. Torpey Decl. Ex.
15, p. 1 of Exhibit A. However, the expected D&S Plan benefit claims for 2004 was
$34,102,000. Torpey Decl. Ex. 15 (2003). Likewise, the fair market value of the Trust
December 31, 2004 was $271,353,000; however, the expected D& S Plan benefit claims for 2005
was only $32,208,000. Torpey Decl. Ex. 15.

Moreover, the Retiree Committee’s assertion that the Trust is actually underfunded is a
gross misstatement of the facts in light of Delta’s funding policy. The Trust is underfunded, as
asserted by the Retiree Committee, only if you look at present value of future claims. However,

itisclear that the Trust is actualy overfunded if you apply Delta’s adopted funding policy.

-39-



Delta has made no attempts to hide the fact that the severance (including supplemental
unemployment benefits) are being paid from the Trust. The attachments to the applicable Forms
990 filed with the IRS for the Trust clearly indicate that severance benefits are paid from the
Trust. Torpey Decl. Ex. 7. In addition, the audit reports attached to the Public Reports filed with
the Department of Labor for the D& S Plan that are prepared by an independent qualified public
accountant and are subject to general accounting standards indicate that the Trust may pay
severance and supplemental unemployment benefits.

Lastly, the Retiree Committee asserts that Delta has violated the exclusive benefit clause
set forth in Section 11.04 of the Plan. Motion p. 15. Section 11.04 of the D& S Plan states that at
no time shall any part of the corpus or income of the Benefit Fund be used other than for the
exclusive benefit of D& S Plan participants. Torpey Decl. Ex. 11. The “Benefit Fund” is defined
by the Plan as the fund established by contributions of each Employing Company to provide
benefits as set forth in the Plan. Id. As stated above, the Trust has sufficient funds to pay not
only current year D& S Plan claims but also future year claims. It is Delta’s policy to fund the
trust only as necessary to pay current year clams. Since no amount of the “benefit fund” as
defined by the D& S Plan is being used to pay severance plan benefits, there has been violation of
Section 11.04 Plan. Moreover, the D&S Plan defines the term “Participant” to include “an
Employee,” a term that the D& S Plan in turn defines broadly and without reference to whether
the Employee is or is not a participant in the D&S Plan. Thus, there has been no use of D&S
Plan assets for the benefit of anyone other than employees and former employees of Delta.

C. The Committee’s State Law Claims are Preempted by ERI SA.

The Retiree Committee also argues that the aleged “wrongful payments” from the Trust
violate New York law and therefore the Court may enjoin the practice pursuant to 28 U.S.C.

8959(b). Motion pp. 16-17. The argument is without merit.
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