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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

___________________________________ X
Inre

Chapter 11 Case No.
DELTA AIR LINES, INC,, et. al., 05-17923 (PCB)
Debtors. (Jointly Administered)
___________________________________ X

DEBTORS’ SURREPLY IN SUPPORT OF (1) LIMITED OBJECTION TO DP3
AMENDED MOTION AND DALRC APPLICATION FOR APPOINTMENT OF
RETIREMENT COMMITTEES UNDER SECTION 1114, AND (2) OBJECTION
TO DALRC APPLICATION TO AUTHORIZE EMPLOYMENT OF COUNSEL
Delta Air Lines, Inc. (“Delta” or the “Debtor”) apologizes for burdening the

Court with this short surreply memorandum, and will reserve most of its arguments for
the hearing scheduled for 2:30 p.m. this afternoon. However, two statements of law in
the DALRC reply filed yesterday cannot go unchallenged prior to the hearing.

Delta cited many cases in its objection that all clearly hold that section 1114 does

not apply to amendable benefits. Delta also addressed the only two cases that have every
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squarely held to the contrary — the decision in Ames, which has been roundly criticized by
the Second Circuit and others, and the Western District of Missouri’s lone decision in

Farmiand.

On pages 12-13 its reply filed yesterday, DALRC represented to this Court that:

Indeed, the weight of authority holds that Section 1114 applies to amendable
benefits. See In re Farmland Indus., supra; In re Speco Corp., supra; In re
New York Rock Trap Corp., supra, and In re Ames Dep't Stores, Inc., 1992
WL 373492 (S.D.N.Y. Nov. 30, 1992), rev'd on other grounds, 76 F.3d 66
(2d Cir. 1996) . ..

This is not true.

In fact, the two additional cases cited by DALRC — attached hereto to avoid any
possible doubt — both addressed contractually promised benefits, not amendable
benefits, and based their very holdings on that fact. Indeed, both cases further and
unequivocally support the overwhelming majority view — that section 1114 (a) protects
retirees from debtors using bankruptey powers to take away promised benefits and (b)
does not apply to amendable benefits.

In re Speco Corp., 195 B.R. 674 (Bankr. S.D. Ohio 1996}, concemned a debtor’s
efforts to modify retiree benefits promised under a collective bargaining agreement
(“CBA”). See id. at 675 (“As part of the current collective bargaining agreement. ..,
hourly employees of Debtor retiring subsequent to April 1987 are entitled to Retiree
Benefits upon retirement” (emphases added and intemal quotation marks omitted)).

Following the filing of its chapter 11 petition, the debtor submitted to the retirees’

union an 1114 proposal to modify the union retirees’ contractually guaranteed health
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benefits. “After a series of meetings between the debtor’s representative and
representatives for the Union, the Union rejected the debtor’s proposal . .. ” Id.

In ruling that 1114 had not been satisfied, the court explained that “[p]rior to the
enactment of § 1114 of the Bankruptcy Code, a debtor in possession was generally able,
under § 365, to reject a contract to provide health benefits to its retirees,” but that
following enactment of that section a debtor in possession must fulfill several conditions
if it “decide[s] to attempt the modification of benefit payments it is otherwise required

to make to its retirees.” Id. at 678.

Rather than supporting the notion that § 1114 prohibits debtors from unilaterally
modifying amendable benefits, the holding in Speco articulates and rests on the exact
opposite — that section 1114 protects benefits that a debtor is “otherwise required to make
to its retirees.” It also explained the origin of section 1114 exactly as Delta has - to stop
debtors from too easily rejecting binding contracts that promised retiree benefits.

In re New York Trap Rock Corp., 126 B.R. 19 (Bankr. S.D.N.Y. 1991), likewise
offers no support whatsoever for the proposition for which DALRC cites it. Indeed, it
does not even address the issue. That case concerned the debtors’ motion “pursuant to
11 U.S.C. § 365 to reject and/or terminate the debtors’ Executive Medical Plan (the
‘EMP’),” which covered six high ranking corporate officers. See 126 B.R. at 20.

All parties agreed that it was a binding contract — hence the 365 rejection motion.
Indeed, the court found that the debtor had promised that “the Medical Plan would not be
changed . . . so as to reduce the benefits available.” /d. at 21. The debtors, however,
nonetheless sought to terminate benefits under 365 by rejecting the otherwise binding

contract, contending infer alia that “the contracts providing for the medical benefits do
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not constitute a ‘plan’ within the meaning of § 1114.” The court rejected this argument,
observing:
Not only do the debtors have a plan or program for paying executive

medical benefits, but that plan is in writing and is part of the debtors’
contractual obligations to the respondents.

Id. at 23 (emphasis added). Thus New York Trap Rock, like Speco, provides no support
whatsoever for DALRC’s view about section 1114’s applicability to amendable benefits.
Indeed, the very essence of the court’s contract rejection decision in New York Trap Rock
was that the benefits in question were “part of the debtors’ contractual obligations to the

respondents.” Id.’

In addition to their misplaced reliance on this pro-Delta caselaw, DALRC also
misssteps in examining 1114 itself. Claiming to parse the statute word for word to draw
out Congressional intent, DALRC miscites 1114 to bolster its arguments. On pages 7-8
of its reply, DALRC represents that:

Section 1114(g)(3) and (£)(1)(A) say, however, that the court must weigh

the impact on both the "affected parties” protected by Section 1114 and "the
creditors." This is clearly a reference to "affected parties" who are not

! Ironically, the law review heavily relied on by DP3 sides squarely with the majority, and Delta’s, view on
this issue:

The conclusion reached by the two courts [Doskocil and Chateaugay] facing the nonbankruptcy
termination issue was the right one. Section 1114 defines "retiree benefits" as payments to retirees "under
any plan, fund, or program" established by the debtor prepetition. Thus, any rights that retirees assert
under § 1114 must be measured first by what the retirees were owed under that "plan, fund or
program.” The terms of such plans are contractual matters governed by non-bankruptcy law. Put
another way, for retirees to have any cognizable "claim" in bankruptcy, they must first demonstrate
that they have some "right to payment" under non-bankruptcy law,

Daniel Keating, Bankruptcy Code § 1114: Congress' Empty Response to the Retiree Plight, 67 Am. Bankr.
L.J. 17, 42 (1993) (emphasis supplied).
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creditors, specifically because they do not have a claim for breach of an

executory contract.

DALRC’s textual argument rests on the fact that since 1114 says both “the

creditors” and “the affected parties”, each must refer to a different type of retiree — the

former to retirees with actual rights and enforceable claims, the latter to holders of only

amendable benefits.

But that is NOT what the statute says. What 1114 actually says — in two places —

is that the court must ensure that “all creditors, the debtor, and all of the affected parties,”

are treated fairly and equitably. This signifies nothing more than the fact that when

benefits actually covered by 1114 are being modified, the court must consider the

mterests of all the relevant stakeholders. The notion that the two phrases obliquely refer

to two different types of retirees — a long hard stretch in all events — makes no sense

whatsoever when the statute’s correct words are used.

Dated: New York, New York
October 27, 2005

By:

(NY) 66472/190/1 114/CTPAPERS, 05/surreply, doc

/s/ Thomas P. Ogden
Thomas P. Ogden (TO 7428)
Willow D. Crystal (WC 1517)

- Rajesh S. James (RJ 7841)

DAVIS POLK & WARDWELL
450 Lexington Avenue

New York, New York 10017
Telephone: (212) 450-4000
Fax: (212) 450-6539

Attorneys for Debtors and
Debtors in Possession
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LEXSEE 126 B.R. 19

In re NEW YORK TRAP ROCK CORPORATION, LONE STAR INDUSTRIES, INC.,
et, al., Debtors

Case Nos. 90 B 21276, 90 B 21277, 90 B 21278, 90 B 21279, 90 B 21280, 90 B 21281, 90
B 21282, 90 B 21283, 90 B 21284, 90 B 21285, 90 B 21286, 90 B 21334, 90 B 21335

UNITED STATES BANKRUPTCY COURT FOR THE SOUTHERN DISTRICT OF
NEW YORK

I26 B.R. 19; 1991 Bankr. LEXIS 527; 21 Bankr. Ct. Dec. 950

April 17, 1991, Decided

LexisNexis(R) Headnotes

COUNSEL: [**1]

PROSKAUER ROSE GOETZ & MENDELSOHN,
ESQS., Artorneys for Debtors, New York, New York.

WACHTELL. LIPTON ROSEN & KATZ, ESQS.,
Attorneys for Creditors’ Comumittee, New York, New
York.

WILLKIE FARR & GALLAGHER, ESQS.,
Attorneys for Equity Committee, New York, New
York.

JUDGES:

Howard Schwartzberg, United States Bankruptcy
Judge.

OPINIONBY:
SCHWARTZBERG

OPINION:

[*20] DECISION ON MOTION FOR AN
ORDER AUTHORIZING REJECTION AND
TERMINATION OF CERTAIN EMPLOYEE
BENEFIT AND COMPENSATION AGREEMENTS.

HOWARD SCHWARTZBERG, United States
Bankruptey Judge

The above-captioned Chapter 11 debiors have
moved pursuant to Il US.C. § 365 to reject and/or
terminate the debtors’ Executive Medical Plan (the
"EMP"). Significantly, the debtors contend that 77
U.S.C. § 1114 does not apply because; (1) the@€ontracts
providing for the medical benefits do not constiu

"plan” within the meaning of § 1114; (2) the respon-
dents do not come within the scope of § 1114; (3) § 1114
is not intended to cover special benefits or individual
contracts for a few senior executives. The respondents
were the six highest ranking officers of the debtors and
were the control group of the debtors when EMP was
created. However, these officers did not participate in
the actual creation of the EMP. Two of the respondents,
[**2] Jerome Bennett ("Bennett") and Robert W. Hutton
("Hutton") have filed objections to the debtors' moticn
and request a continuation of their benefits pursuant to
the EMP.

Bennett and Hutton claim that the proposed termi-
nation of benefits under the EMP violates their rights
under 17 U.5.C. §§ 1114 and 1129(a){(13). They claim
that under 11 U.S.C. § 1114 the debtors may not seek
1o terminate or modify the benefits under the EMP un-
til after the debtors attempt to reach an agreement with
their anthorized representative, within the meaning of
11 U.S.C. § 1114, as to what modifications to their ben-
efits may be necessary to permit the reorganization of
the debtors.

FINDINGS OF FACT

1. On December 10, 1990, the debtors filed with this
court their voluntary petitions for reorganizational relief
under Chapter 11 of the Bankruptcy Code and were con-
tinued as debtors in possession pursuant to 17 US.C. §§
1107 and 1108. By order of this court on the same day
the cases were consolidated for joint administration in
accordance with Bankrupicy Rule 1015(b).

2. The EMP was created by the debtors on February
25, 1987 for the purpose of providing special post-
retirement or posi-termination benefits [**3] to six in-
dividuals who at that time were the corporate executive
officers of the debtor, Lone Star Industries, Inc., some-
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times referred to as Lone Star Cement or Lone Star. The
six individuals were the highest ranking officers of Lone
Star when the EMP was created. They held the follow-
ing offices: Chairman of the Board and Chief Executive
Officer, President, Executive Vice President, Senior
Vice President and General Counsel, Vice Chairman
(International Operations), Chief Financial Officer and
Vice Chairman.

3. The EMP provides for the full payment of 100%
of each participant's medical expenses, including den-
tal expenses, prescription charges, eye exams and eye
glasses. The EMP covers such expenses for "qualified
dependents " of each participant, which includes each
such participant's spouse and dependent children. The
cost to the debtors of the EMP for each participant (in-
cluding one dependent) is approximately $763.00 per
month.

4. The EMP coverage was outlined in a notice which
the debtor, Lonestar, transmitted to each of the six re-
spondents, dated April 16, 1987, stating as follows:

FROM: John J. Martin
RE; Executive Medical Plan

Please be advised that at a February 25, [**4]
1987 meeting of the Compensation and Stock Option
Committee of the [#21] Board, the Committee approved
participation in the Ione Star Executive Medical Plan (a
copy of which is attached) by the present members of the
Corporate Executive Office {namely, Jerome Bennett,
R. W, Hutton, John J. Martin, Carmine J. Muratore,
James E. Stewart and William M. Troutman) and their
qualified dependents in the following instances, (1) re-
tirement by any such member and the receipt by such
person of retirement benefits from Lone Star {(whether
or not employed by Lone Star at the time of retirement),
{2) termination of Lone Star's employment of any such
member by Lone Star without "cause” (as defined in the
attached), (3) the resignation from Lone Star of any such
member following a "change of control” (as defined in
the attached) or (4) the death or "disability” (as defined
in the attached) of any such member.

Participation in the Executive Medical Plan is to con-
tinue for the life of the member and his spouse and for
so long as any of his children continue as qualified de-
pendents.

"

The commitice also agreed that the
Medical Plan would not be changed from the
attached so as to reduce the benefits avail-
able [**3] 1o such persons.

I have sent each of the members of the
Corporate Executive Office a copy of this

memerandum.

5. Respondent, Hutton, testified that he had been em-
ployed by Lone Star from 1964 through his retirement
in 1990, During this period he held various offices up to
Chairman and Chief Executive Officer. He is 70 years
of age and has cancer of the vocal chords. He testified
that he could not be eligible for private medical benefits
elsewhere in light of his age and medical condition. His
wife is 68 years of age and is similarly ineligible for pri-
vate medical benefits elsewhere because of her age and
surgery for a malignant ovarian cyst.

6. Hutton receives a pension from Lone Star of ap-
proximately $135,000.00 per year. There was no evi-
dence to show that Hutton's gross income for the twelve
months preceding the filing of the debtors’ Chapter 11
cases equalled or exceeded $250,000.00, as proscribed
under 17 US.C. § 1114(1}.

7. Respondent, Bennett, did not present any evi-
dence. There was no evidence introduced by the debtors
to establish that Bennett's gross income for the twelve
months preceding the filing of the debtors’ Chapter 11
cases equalled or exceeded $250,000.00, the [**6] dis-
qualifying figure Specified in 11 U.S.C. § 1114(L).

DISCUSSION

In determining whether or not the respondents’ ben-
efits are paid under a "plan" within the meaning of 17
US.C. § 1114, reference must be made to 77 US.C. §
1114(a), which provides:

§ 1114, Payment of insurance benefits
to retired employees.

(a) For purposes of this section, the term
"retiree benefits" means payments to any en-
tity or person for the purpose of providing or
reimbursing payments for retired employees
and their spouses and dependents, for med-
ical, surgical, or hospital care benefits, or
benefits in the event of sickness, accident,
disability, or death under any plan, fund, or
program (through the purchase of insurance
or otherwise) maintained er established in
whole or in part by the debtor prior to the
filing a petition commencing a case under
this title.

The phrase "any plan, fund, or program” is not defined
inl1US.C. § 1114, Section 1114 was adopted on June
16, 1988 as part of the Retiree Benefits Bankruptcy
Protection Act of 1988, Pub. L. 100-334, 102 Stat.
610-613 (1988), and is applicable to all Chapter 11 cases
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commenced after June 16, 1988. This legislation was en-
acted in response to the [**7] termination of the health
and life insurance benefits of approximately 79,000 re-
tirees in the LTV Corporation Chapter 11 case. See LTV
Steel Co., Inc. v. United Mine Workers of America (In re
Chateaugay Corp.), 922 F 2d 86, §8-89 (2d Cir. 1990}.
Pursuant to this legislation, a trustee in bankruptcy or a
debtor in possession is required to continue to pay re-
tiree benefits throughout reorganization under a "plan,
fund, or program" and at the levels [*22] maintained
prior to the filing of the bankruptcy case, until or unless
a modification is agreed to by the parties or ordered by
the court.

If a trustee or a debtor in possession seeks to mod-
ity or terminate retiree benefits, the court is required
to appoint an "authorized representative” in accordance
with 11 U.S.C. § 1114(c}2). If negotiations between
the trustee or debtor in possession and the retirees' an-
thorized representative produces no agreement, a court—
approved modification may be sought pursuant to 17
US.C. & 1114(g). All retiree benefit payments are ac-
corded the status of administrative expenses under 71
US.C. § 503 pursuant to the direction Specified in 117
U.S.C. § 1114(e)2). nl

nl 11 US.C. § 1114(e)(2)provides as follows:

(2) Any payment for retiree benefits required
to be made before a plan confirmed under sec-
tion 1129 of this title is effective has the status of
an allowed administrative expense as provided in
section 503 of this title.

Plan, Fund, or Program

Because 17 U S.C. § 1114 does not define the words
"plan, fund, or program” reference should be made to
the Federal legislation which protects employees' ben-
efit rights, namely, the Employee Retirement Income
Security Act ("ERISA™), 29 U.S. §§ 1001, et seq.,
where these same words are affirmed. Section 1002 of
this statute defines an employee welfare benefit plan as
follows:

§ 1002. Definitions
For purposes of this subchapter.

(1) The terms "employee welfare bene-
fit plan” and welfare plan: mean any plan,
fund, or program which was heretofore or
is hereafter established or maintained by
an employer or by an employee organiza-
tion, or by both, 10 the extent rhat such

plan, fund, or program was established or
1s maintained for the purpose of provid-
ing for its participants or their beneficiaries,
through the purchase of insurance or other-
wise, {A) medical, surgical, or hospital care
or benefits, or benefits in the event of sick-
ness, accident, disability, death or unem-
ployment, or vacation benefits, apprentice-
ship or other training programs, or day care
centers, scholarship funds, or prepaid legal
services, or (B) any benefit described in sec-
tion 186(c) [**9] of this title {other than
pensions on retirement or death, and insur-
ance to provide such pensions). (Emphasis
added).

The determination of whether or not a "plan, fund, or
program” exists depends upon the surrounding circum-
stances in each case.

In summary, a "plan, fund, or program”
under ERISA is established if from the sur-
rounding circumstances a reasonable person
can ascertain the intended benefits, a class of
beneficiaries, the source of financing, and
procedures for receiving benefits. To be an
employee welfare benefit plan, the intended
benefits must be health, accident, death, dis-
ability, unemployment or vacation benefits,
apprenticeship or other training programs,
day care centers, scholarship funds, pre-
paid legal services or severance benefits; the
intended beneficiaries must include union
members, employees, former employees or
their beneficiaries; and an employer or em-
ployee organization, or both, and not in-
dividual employees or entrepreneurial busi-
nesses, must establish or maintain the plan,
fund, or program.

Donovan v. Dillingham, 688 F.2d 1367, 1373 (11th
Cir. 1982). The distinguishing feature of most of the
benefits paid under an ERISA "plan, [**10} fund, or
program” is that "most of these benefits . . . accumu-
late over a pericd of time and are payable only upon
the occurrence of a contingency ourside of the control
of the employee." Massachusetis v. Morash, 490 U.S.
107, 115-16, 109 S. Ci. 1668, 1673, 104 L. Ed. 2d
98, 109 (1989). The Supreme Court ruled that an em-
ployer's program calling for vacation payments did not
qualify as an ERISA "plan, fund, or program" because
ordinary vacation payments are typically fixed, due at
known times, and do not depend on contingencies out-
side the control of the employees, [*23] Massachusetts
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v. Morash, Id. In the instant case, the medical bene-
fits in question are certainly beyond the control of the
respondents and are not fixed or due at known times.
Similarly, customary benefits paid by an employer for
sick days and vacations are pot regarded as covered by
ERISA, even if the employer's payroll practice included
the payment of these benefits upon termination, See Shea
v. Wells Fargo Armored Serv, Corp., 810 F2d 372, 377
(2d Cir. 1987). However, "plans to pay employees sever-
ance benefits, which are payable only upon terminaticn
of [**11] employment, are employee welfare benefit
plans within the meaning of the Act." Massachuseits v.
Morash, 490 U.S. 116, 109 §. Ct. 1673, 104 L. Ed.
2d ar 109 (citations omitted). Vacation pay, as distin-
guished from medical benefits and severance benefits
are excluded from ERISA as a matter of policy because
"the extension of ERISA to claims for vacation bene-
fits would vastly expand the jurisdiction of the federal
courts, providing a federal forum for any employee with
a vacation grievance.” Massachusetts v. Morash, 109 L.
Ed 2dar 111

The debtor objects to characterizing its plan as a qual-
ified benefit "plan, fund, or program” because it is un-
funded and is paid out of the debtors’ general funds,
without the Supervision of an appointed administrator.
The requirement that a plan must be funded and under
the aegis of an appointed administrator was rejected in
connection with cases involving qualified ERISA plans.
See Holland v. Burlington Indus., Inc., 772 F2d 1140,
1145-46 (4th Cir. 1985), summarily aff'd sub nom.
Brooks v. Burlington Indus., Inc., 477 U.S. 901, 106
8. Cr. 3267, 91 L. Ed. 2d 559 (1986); [*¥12] Gilbert
V. Burlington Indus., Inc., 765 E2d 320, 326 (2d Cir.
1985), summarily aff'd sub nom. Roberts v. Burlington
Indus., Inc., 477 U.S. 901, 106 §. Ct. 3267, 91 L. Ed.
2d 558 (198¢).

——

Not only do the debtors have a plan or program for
paying executive medical benefits, but thar plan i
writing and is part of the debtors’ contractual obliga-

tions to the respondents. Indeed, the debtors character-
ize their plan for paying executive medical benefits as
the "Executive Medical Plan.”

B
Retired Employees

The debtors also argue that the respondents are key
retired officers and are not "retired employees” within
the meaning of /7 U.S.C. § 1114. The debtors reason
that the respondents were the debtors' control group
when EMP was adopted. These key executives are the
only persons who received the EMP benefits, which are
more generols than those provided to other retirees un-
der the debtors' Retiree Medical Plan for jts retired em-
ployees.

As in the case of the words "plan, fund, or pro-
gram”, the words "retired employees” are not defined in
11 US.C. § 1114. Accordingly, for purposes of deter-
mining who is an employee, reference [**13] should
be made to the term "employee” as used under ERISA.
"Employee” is defined in 29 U.5.C. § 1002(0) as mean-
ing "any individual employed by an employer.” In Dodd
v. John Hancock Mutual Life Ins. Co., 688 F. Supp. 564,
571 (E.D. Cal. 1988), it was held that an owner/principal
stockholder of a corporation who was also the salaried
president of the corporation should be treated as an em-
ployee for purposes of determining whether the owner
may be a participant in an ERISA plan. There was no ba-
sis for disregarding the corporate form simply becanse
a self-employed individual elected to incorporate and
employ himself as president. Hence, the debtors' asser-
tion that the respondents are "not the type of workers
for which (sic) Congress was concerned” lacks support.
There is nothing in the langnage in J1 U.S.C. § 1174
to authorize an arbitrary distinction between employees
under a retirement benefits plan based on the degree of
control exercised by the employees, the positions held,
or the size of the group. There is a restriction, how-
ever, as 1o the remuneration received by an employee
which would disqualify coverage under 17 US.C. §
1114, Subsection (1) excludes any [**14] retiree, or
the spouse or dependents of such retiree, if the retiree's
gross income for the twelve months preceding the fil-
ing of the bankruptcy petition [*24] equals or exceeds
$250,000.00, unless such retiree is unable to obtain the
benefits in question elsewhere. There was no evidence
that the respondents were disqualified by reason of the
£T08S INCOoIIe eXCeprion.

CONCLUSIONS OF LAW

1. This court has jurisdiction of the subject marter
and the parties pursuant to 28 US.C. § 1334 and 28
U.8.C. § 157(a). This is a core proceeding in accordance
with 28 U.S.C. § 157(b)(2)(A).

2. The respondents are employees of the debtors
entitled to receive medical benefits under the debtors’
Executive Medical Plan, which is a plan, fund, or pro-
gram covered under 1/ U/S.C. § 7114 and maintained
or established by the debtors before the Chapter 11 pe-

tition for the purpose of benefitting certain executive
employees.

3. The debtors’ motion for authority to terminare
the respondents’ benefits under the debtors' Execntive
Medical Plan without having 1o comply with 17 I/.5.C.
§ 1114 [**15] is denied.

SETTLE ORDER on notice.
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LEXSEE 195 BR 674

In re: SPECO CORPORATION, Debtor in Possession

Bankruptcy Case No. 95-34619

UNITED STATES BANKRUPTCY COURT FOR THE SOUTHERN DISTRICT OF
OHIO, WESTERN DIVISION

195 B.R. 674; 1996 Bankr. LEXIS 573; 29 Bankr. Ct. Dec. 125

April 25, 1996, Decided
April 29, 1996, ENTERED

LexisNexis(R) Headnotes

COUNSEL: [**1] John C. Hartranft, Jack R. Pigman,
Teri G. Rasmussen, Porter, Wright, Morris & Arthur,
Attorneys for SPECO Corporation, Debtor and Debtor-
in-Possession, Columbus, Ohio.

Frederick G. Cloppert, Ir., Attorney for UAW and UAW
Local 1192, Cloppert, Portman, Sauter, Latanick &
Foley, Columbus, Ohio.

John E. Hoffman, Jr., Attorney for the Official
Committee of Creditors, Arter & Hadden, Columbus,
Ohio.

Daniel W. Sherrick, Esq., International Union, UAW,
Detroit, MI.

Denise Tataryn, Esq., Pension Benefit Guaranty Corp.,
Washington, D.C.

Linda M. Battisti, Asst. U. S. Trustee, Columbus, Ohio.

JUDGES: WILLIAM A. CLARK, UNITED STATES
BANKRUPTCY JUDGE

OFINIONBY: WILLIAM A. CLARK

OPINION:

[*675] OPINION ON CRDER ISSUED MARCH
21, 1996

Dated at Dayton, Ohio, this 25th day of April, 1996.

On March 21, 1996, this court issued an order
(Doc. # 127) denying SPECO Corporation's "Motion for
Approval of Modification and Termination of Payment
of Retiree Benefits." The following constitutes the
court’s opinion to support the court’s earlier order,

STATEMENT OF FACTS

Testimony at the hearing on the debtor's motion, as
well as the undisputed portions of the parties’ staterments
of facts in their [**2] memoranda of law, have estab-
lished the following basic facts.

SPECO Corporation, the debtor in possession, man-
ufacturers helicopter rotor transmissions, air craft and
marine gear drive assemblies, aircraft flight control sys-
tems, and accessory gearboxes for military and com-
mercial aircraft. In 1986, the debtor's sales peaked at
$114 million and have decreased since that time., The
company has undergone two changes in ownership since
1986, and a new management team was put in place in
1994 in order to restructure the company. Although the
team was able to stabilize sales at approximately $15
million/year in 1994 and 1993, it has been unable to
rid the company of operating losses (approximately $11
million in 1994 and an estimared $15 million in 1995).

During this period the debtor's cost of providing
employee pension benefits and post retirement health
benefits increased. Of importance to the motion before
the court, the debtor’s cost for retiree benefits in 1992
was approximately $500,000 per year, but has risen to
almost one million. The following descriptive summary
of the debtor's retiree benefits obligations is contained in

the debtor's motion and does not appear to be contested
[**3] by the respendents:

As part of the current collective
bargaining agreement ("CBA") with the
International Union, United Automobile,
Aerospace and Agricultural Implement
Workers of America, UAW, Local Union
No. 1191 (the "Union") dated March 1,
1995, hourly employees of Debtor retir-
ing subsequent to April 1987 are entitled
to Retiree Benefits upon retirement pur-
suant to Insurance Supplement "F-1" to the
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CBA ("CBA Insurance Supplement”) . . ..
Under the CBA Insurance Supplement, re-
tirees and eligible dependents receive med-
ical coverage through a private carrier, and
Debter pays the applicable premiums for
such coverage . . . . In addition, retirees
receive hearing aid benefits . . . for which
Debtor pays applicable group intsurance pre-
miums. Currently, approximately 240 re-
tirees (abour 420 individuals when spouses
are included) and 18 surviving spouses re-
ceive Retiree Benefits from Debtor; approx-
imately 40 of this total (about 70 individuals
when spouses are included) and 4 surviving
spouses are on Medicare. Approximately 70
addirional individuals (and their spouses)
will also be eligible participants when they
retire. Salaried employees are not entitled to
any health or medical [**4] benefits when
they retire.

In March 1995, the current CBA was
signed with the Union as part of an effort
to return the Debtor to profitability and to
reduce costs. In the area of Retiree Benefits,
[*676] this newjconiractjmtroduced the fol-
lowing key provisions:

- All active bargaining unit em-

ployees would share the cost of
the medical insurance, on the
basis of 10% the first year, 15%
the second vear, and 20% the
third year . . . . This shar-
ing was applied to all active
employees, including the (non-
represented) salaried employ-
ees.

- The same cost sharing pro-
vision was applicable to re-
tirees covered under private in-
surance. For retirees covered
by Medicare, no contribution
was required, but the cover-
age was reduced to Medigap
Policy I . . . . Previously,
Debtor also paid for a Medicare
Part B type of coverage. In ad-
dition, Debtor's contributions
were capped at 80% of calendar
year 1997 premium expense for
family coverage for private in-
surance, and $150.00 per pol-

icy for Medigap . . . . The
combination of these cost sav-
ing measures reduced Debtor's
actuarial estimate total liability
from $25 million to $13.4 mil-
lion.

- The CBA provided retirees
with an opportunity to [**5]
maintain a higher level of cov-
erage starting in 1997 or when
Debtor became profitable, if
sooner. Under the CBA, once
profitable, Debtor would be ob-
ligated 1o contribute a portion
of its operating margin to a
Trust Fund (to be established).
The Trust Fund would be co-
managed by Debtor, the bar-
gaining unit, and representa-
tives of the retirees . . . .

- New employees, i.e., em-
ployees who are not active or on
lay-offs as of March 1, 1996,
are not eligible for either the de-
fined benefit plan . . . or retiree
medical benefits . . . . Instead,
they will be eligible for a de-
fined contribution (401K) plan
with a match by Debtor . .

Despite Debtor's aggressive cost con-
tainment measure jmplemented under the
CBA, Debtor's cost incurred in paying
the applicable insurance premiums for the
Retiree Benefits remains at almost $1 mil-
lion annually, or more than $80,000 per
month . . . . Debtor's expense is calculated
based on the number of employees enrolled.
Thus, this cost can be expected to continue
to increase as a result of Debtor's aging
work force and an unnsually large number
of retirements since Debtor filed its Chapter
11 bankruptey proceeding; Debtor experi-
enced 9 retirements [**6] in January 1996
and anticipates 7 retirements in February
1996. Indeed, actuarial present value es-
timates of the aggregate amount of this
expense for payment of applicable premi-
ums range from $13.4 million (on 2 go-
ing concern basis) to $13.9 million {assum-
ing a complete plant shutdown), almost as
much as Debtor's annual sales. In actual-
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ity, Debtor's costs for Retiree Benefits may
even be greater. Debtor's insurance carrier
is presently pooling insurance claim expe-
rience rates of Debtor's active and retiree
medical populations, resulting in underes-
timation of the economic cost to Debtor of
providing Retiree Benefits by as much as
10-15%.

Doc. # 107 at 6-9.

Debtor filed its petition for relief on December 22,
19935, under chapter 11 of the Bankrupicy Code.

On December 29, 1995 the debtor made a written

proposal to the retirees’ union 1o ]
of an employee K/ESOP plan. Under that plan

the debtor was to be converted from a wholly-owned
subsidiary of LBG, Inc., into a company owned by its
employees and management in roughly the following
manner: union employees (40%), salaried employees
(30%) and management (30%) (Exh. 11, p. 10). Under
such plan, [*¥7] debtor’s retirees were to receive lump
sum distributions from their defined benefit plan and
use these distributions (or a portion thereof) to purchase
stock in the "new"” SPECO. As part of the overall trans-
action, money would also be placed in a trust fund to
pay for the retirees' future medical benefits.

After a series of meetings between the debtor's repre-
sentatives and representatives for the Union, the Union
rejected the debtor's proposal for financing retiree health
benefits. Mr. Ron Rhine, an international representative
for UAW, explained the reason for the Union's rejection
as follows:

[*677] The proposal, what it amounts
to is taking a defined benefit plan, which
simply to explain it is X amount of dol-
lars times years of service. Taking this plan
and breaking it up and actually going into
the possibility of lump sums, or using that
money, part of that money, to pay for health
care benefits and by doing that you com-
pletely destroy the life time benefit level that
these people have worked so hard so many
years for,

Tr. at 140.

It does not appear that the Union ever offered a con-
crete counter proposal to the debtor's original proposal,
and on approximately February 13, [**8] 1996, the
debtor submitted a second bargaining proposal to the
Union in which it is stated that:

The cosis for continued retiree medi-

cal insurance for current retirees and fu-
ture retirees is a severe financial drain on
the company and one of the most signifi-
cant liabilities impeding the possibility of
a successful sale. Therefore, the company
prg its omﬁ-

ance premiums for retiree medical beng-
1ts be eliminated etfective immediately ahd @

that the pertinent contract provisions be
anitnded accordmgly. Unfortunately, absent
the funding through the K/ESOP approach,

the Company is unable to provide the finan-
cial resources for continued retiree medical
benefits,

Exh. # 12 at 3.
CONCLUSIONS OF LAW

Prior to the enactment of § 1114 of the Bankruptcy
Code, a debtor in possgssion was generally able, under
3 pirachto provide health benefits to
its retirees. As a result of the 1986 bankruptcy filing
of LTV Corporation, Congress sought to afford more
protection to retirees:

In July of 1986, LTV filed a petition
under Chapter 11 of the Bankruptcy Code
in the United States Bankruptey Court for
the Southern District of New York. [*#9]
Almost immediately thereafter, LTV an-
nounced that it would no longer pay health
benefits to its approximately 78,000 retirees
and their dependents. LTV's affected re-
tirees consisted of both former salaried em-
ployees who received benefits under pro-
grams terminable at will and former union
employees whose benefits were governed by
collective bargaining agreements.

Congress acted immediately to address
LTV’s action, On July 28, 1986, the Senate
Judiciary Committee held a hearing address-
ing the cutoff of retiree benefits and two
days later the Senate passed a bill order-
ing LTV to reinstate benefits. The House
of Representatives commenced hearings the
following week, which resulted in the pas-
sage of a bill protecting union retiree ben-
efits by explicitly including such benefits
within the protection of section 1113 of the
Bankruptcy Code. At the same time as the
Senate action, and in response to a steel-
workers' strike at several of its profitable
plants, LTV sought and obtained authoriza-
tion from the bankrupicy court to continue



























